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DECISION AND DISMISSAL OF COMPLAINT

On May 4, 1990, Paul Yarincik, Charles Dickens, David Amadeo, Charles Brault and David
Petrario (the “Complainants”) filed a Complaint with the Connecticut State Board of Labor Relations
(the “Labor Board”). In this Complaint, and later amendments thereto,’ the Complainants alleged:
(1) that the Connecticut Employees Union Independent, (the “Union” or “CEUI”) and Jeff

I The original complaint, filed on May 4, 1990, was brought only against the CEUI, alleging a failure to
represent complainants properly. The complaint was amended on December 28, 1990 to allege the Employer’s
bad faith failure to resolve the underlying dispute concerning reorganization, and the CEUI’s  breach of contract
and breach of duty of fair representation. On January 28, 1993 it was again amended to allege the employer’s
refusal to bargain in good faith, relksal  to supply information and withholding information, imposing a unilateral
change, refusal  to discuss the grievance and failure  to comply with grievance settlement.
Union’s breach of the duty of fair representation.

It further alleged the

presented at hearings.
The allegations as stated in this opinion conform to the proof
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Janusonis, its stew&d,’ and*Richard  Boyd, a staff representative, had engaged in prohibited practices
within the meaning of 6 5-271 of an Act Concerning Collective Bargaining for State Employees (the
“Act”) in that the Union and its representatives had failed  in their duty to represent fairly their
members, including the Complainants, and (2) that the State of Connecticut, University of
Connecticut Health Center (the “Health Center” or “Employer”) had engaged and was engaging in
prohibited practices within the meaning of 0 S-272 of the Act, in that it had refused to bargain in
good faith and had withheld information from the Complainants and from the Union,

After the requisite preliminary administrative steps had been taken, the parties appeared
before the Labor Board for hearings on October 29, 1992, January 26, February 1, May 12,
October 18, October 19, October 21, 1993, January 21, January 25, March 7, May 20, and May
24, 1994. At such times, the parties were provided full opportunity to adduce evidence, examine
and cross-examine witnesses, and make argument. Post-hearing briefs were filed by all parties, the
last of which was received by the Labor Board on September 19, 1994.

Based on the whole record before us, we make the following findings of fact and conclusions
of law and we dismiss the complaint.

FINDINGS OF FACT

1. The State of Connecticut, University of Connecticut Health Center, is a State  employer
within the meaning of the Act.

2. The Connecticut Employees Union Independent (“CEUI”) is an employee organization within
the meaning of the Act, and at all times relevant to this case has been the exclusive bargaining
representative for a unit (NP-2),  which includes Qualified Craft Workers and Maintainers employed
by the Health Center.

3. The Complainants were, at all relevant times, employed by the Health Center as Qualified
Craft Workers (“QCWs”)  in the Heating, Ventilating, Air Conditioning and Refrigeration
(HVAC/R)  area and were, at all such times, members of the CEUI. This unit is a part of the
Maintenance Division, which also includes the Electrical, Plumbing, Carpentry, Paint and Masonry
and Mechanical Maintenance craft shops.

4. In the late 1970s and early 198Os,  Facilities Management & operations  employees at the
Health Center were involved in the State’s major effort to complete the Health Center and have it in
full operation. For many of the Quality Craft Workers, this effort included working a component of
a three-shift, around-the-clock schedule, and working forty or more hours per week, as part of their
regular schedule. Prior to November, 1984, however, the QCWs  in trades other than HVAC/R  had
reverted to a five-day, 35 hours work week, the standard “State employee schedule”. Only the
HVAC/R group, which included some Maintainers as well as the QCWs,  continued  with the three-
shift 40 hour per week schedule.

5. Prior to January 7, 1985, the Complainants who are QCWs, worked a “non-standard” work
week consisting of 35 hours, plus 5 hours of built-in overtime for shift coverage, which was paid,
under the contract, as straight time. They maintained a three-shift schedule. Bi-weekly  pay&&
dlected  the 35 hour weekly pay, while separate checks paid in the intervening weeks reflected the

2



I

> I . ,
6’ d

( r ’ 4 . . ” .
. r

‘r

5 hour weekly built%  &&time and any additional, unscheduled overtime worked by the employee.

In late May 1984, David 0. Elliott, Associate Director of Facilities Management and
getira ons at the Health Center, wrote to J. G. Wankerl, Director of Personnel, proposing to
transfer Paul Yarincik, one of the Complainants whose classification was QCW-Electrical, from his
assignment with the HVAC/R crew to the Electrical Shop. The work schedule in the Electrical
Shop was 35 hours per week, Monday through Friday, 8:00 a.m. to 3:30  p.m. (Ex.  17)

7. Yarincik was then the only electrician assigned to the HVAC/R  crew, and Elliott proposed
the transfer as part of a shift of all electrical responsibilities to the Electrical Shop.

8 . The transfer was effected on June 15, 1984. On June 28, 1984, Yarincik filed a grievance
over the transfer, which was denied by Elliott at Step I, but resolved by an agreement with Wankerl
at Step II. The transfer was rescinded and Yarincik remained with the HVAC/R crew with his work
schedule to be maintained. (Ex.  17)

9 . On September 24, 1984, Elliott wrote to Timothy Hurlock, a financial officer in Facilities
Management and Operations, concerning “Overtime Reduction 1983/84”.  In this memorandum,
Elliott reported on his progress in reducing overtime in various departments at the Health Center for
1983/84.  He discussed “a change in organization”, which had reduced overtime by assigning
Maintainers instead of quality Craft Workers, to second and third shift positions. The maintainers’
job specifications were more flexible than that of a QCW, he observed, and they could “handle
diverse jobs and at least secure problems until the following day”. Elliott found, also, that tasks
could be done by the maintainers, which “we might have had problems requiring QCW (HVAUR)
personnel to handle”. (Ex.  15)

10. Elliott’s memorandum to Hurlock pointed out his success in changing employee attitudes
toward overtime “in areas other than HVAC/R, where coverage is essential for around-the-clock
shift coverage. Overtime is no longer expected and considered as a part of normal income. It is
understood that overtime is used only when it is absolutely necessary”.

11. On October 1, 1984, Elliott wrote to Wankerl about his plan for “Elimination of Built-In
Overtime in HVAC/R”. He stated “With the approval to refti  Maintenance positions in the
Operations Departments, we will be able to eliminate the five hours of built-in overtime on the fust
shift of the HVAC/R Department . . . . To change all but five senior QCW’s  from 40 hours to 35
hours . . . . The five senior QCWs  will be placed on the 35 hour schedule as we refill more vacant
maintenance positions. ” Elliott asked Wankerl’s advice on how to make this change “so that we are‘
not in conflict with the NP-2 contract”. (Ex.  3)

12. Wankerl asked Elliott about his reasons for proposing the change. Based on Elliott’s
response, Wankerl believed that Elliott was not making the change “primarily to reduce overtime”.
He then advised Elliott that approval of the schedule change should be sought from the state
Director of Personnel and Labor Relations. He also suggested initiating discussions with the Union
about the change, which he expected would “be viewed as a real painful issue, because some guys
are going to lose some overtime”.
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13. The 1982-ldss’&&ctive  bargaining agreement between CEUI and the Health Center
provides in Article 18, Hours of Work, Work Schedules and Overtime,  Section 3(d), that:

Changes in workweeks and hours shall be made on the basis of reasonableness. No change
in work schedules shall be made for the primary purpose of avoiding the payment of
overtime. . . .

14. After an exchange of correspondence with the Director of Personnel, Wankerl notified
Elliott, by memorandum of November 8, 1984, that the proposed change in the HVACIR work
schedule had been approved, and that the affected employees could be notified. (Ex.  4, 5, 6)

15. By memorandum of November 19, 1984, Wankerl notified the CEUI steward, Jeff Janusonis,
of a “work schedule change” involving HVAC/R personnel including, specifically, the QCWs,
effective January 7, 1985. (Ex.  56, 61)

16. Wankerl’s November 19, 1984 memorandum to Janusonis does not refer to an
“organizational change”, but only a “work schedule change”. (Ex.  56, 61)

17. On November 19, 1984, Elliott wrote to the Complainants to notify  them that, effective
January 7, 1985, their schedules would be changed from 40 hours to 35 hours, Monday through
Friday, 8:OO a.m. to 3:30  p.m, with l/2 hour for lunch. They were advised that the “operations
crew”, who are maintainers, would stay on a 40-hour schedule until vacant maintainer positions
were filled, and, in the interim, selected volunteer Quality Craft Workers would be used to cover
those positions. (Ex.  1)

18. Although the schedule change would not take effect until January 7, 1985, on December 10,
1984, a union grievance, designated as “CEUI C-708”, was filed over the signature of steward
Janusonis. The grievance protested an “unfair work schedule change”. This was a class grievance,
filed by CEUI on behalf of a group of employees, and was referred to by number rather than by the
name of any individual grievant. (Ex.  2, 30)

19. On December 17, 1984, grievance C-708 was denied at Step I by Elliott, who gave as his
reason: “The new schedule has been approved by the Personnel Department. It is the same as
other trade areas and provides better efficiency.” (Ex.  2)

20. On December 26, 1984, Steven Perruccio, then the CEUI’s  Contract and Grievance
Administrator, spoke with Wankerl’s office about the HVACYR  schedule change. Subsequently, a
meeting between Wankerl, Perruccio and others was scheduled for January 7, 1985 to discuss the
changes. (Ex.  35)

21. Grievance C-708 was Ned by Janusonis for review at Step II at some time after December
17, 1984 and before January 29, 1985. (Ex.  36)

22. On January 7, 1985, a meeting was held to discuss the schedule changes. Present were
Wankerl, Elliott and James R. Conley of the Facilities Management Department and Steven
Perruccio, CEUI Staff Representative Richard Monthei, Steward Jeff Janusonis, and Joseph Kl&t of
CEUI. (Ex.  32)
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23. At that mee&& CEUI requested information concerning the schedule changes and the
“reorganization” of the HVAC/R area, including charts of the department both before and after the
changes and a list of the QCWs  affected. (Ex.  32)

24. A summary report of the proposed HVAC/R schedule changes was prepared by Elliott, dated
January 7, 1985. It showed the following: 12 QCW positions would be affected by the change; ten
of these positions were occupied, with two vacancies; six QCWs  started their new work schedule as
of January 7, 1985; five QCWs  had requested to stay on their earlier schedule, of whom only three
could be accommodated. Of the Complainants here, David Amadeo, Charles Brault and David
Petrario were working the new schedule; Yarincik remained on the previous schedule.* (Ex.  21)

25. On January 8, 1985, Wankerl wrote to Perruccio noting that the Union had requested several
pieces of information “including . . . an explanation as to why we have made the reorganization and
change in work schedule, an organization chart of the department as it will exist when all of the
changes are made, a list of the Quality Craft Workers who will be affected by the changes, and
some information concerning staffing in the HVAC/R operations as it existed before the changes
were implemented. ” Wankerl explained the change in schedule for the QCWs  as part of a
reorganization of the first shift, reflecting a separation of functions between a group of QCWs
responsible for maintenance of the HVAC/R systems at the Health Center and another group of
maintainers, responsible for operating the system around the clock and performing minor
maintenance tasks on a day-today basis. Wankerl predicted that efficiencies would result from this
reorganization. (Ex.  32). Wankerl’s letter enclosed copies of organization charts and of Elliott’s
January 7, 1985 summary report.

26. Another meeting, attended by most or all of this group, to discuss these issues was held on
January 14, 1985 at the CEUI office. (Ex.  32)

27. Perruccio came to believe, after these meetings, that he had no proof that management was
reorganizing the HVAC/R function to avoid the payment of overtime. He had not obtained any
evidence that management’s primary purpose for the change was other than to improve efficiency.

28. On January 23, 1985, at Wankerl’s request, Elliott wrote again to Wankerl explaining
management’s position that, as a result of the changes, the HVAC/R  shop would “function the same
as other trade shops and integrate work with other shops as necessary”. (Ex.  18). This memo was
later forwarded to the Union.

29. On January 29, 1985, Perruccio wrote to Wankerl asking that he issue Step II responses to
two CEUI grievances relating to QCWs  at the Health Center, one of which was C-708. (Ex.  36)

30. On February 5, 1985, the Union steward, Janusonis, requested additional information from
Wankerl concerning the organizational changes, including the types of assignments that would be
made to the HVAC/R operations unit and those which would be made to the maintenance unit in the
HVAC/R area. Wankerl asked Elliott to provide the requested information. (Ex.  24). On

2 It is unclear whether the fifth complainant, Charles Dickens, was a QCW at the time Elliott’s report was
prepared  on January 7, 1985.
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February 8, 1985, Wankel  wrote to Perruccio, forwarding a letter from Elliott with his explanation.
m.  37)

31. Elliott wrote to Wankerl on February 15, 1985 stating his frustration that the Union
continued to request “the same information in different formats”. Nonetheless, Elliott’s
memorandum listed the kinds of assignments that would be made to the maintenance crew and those
which would be made to the operations crew. It also noted that a HVAC/R position- had been
transferred to the electrical  shop. (Ex.  22)

32. On February 26, 1985, Wankerl sent a copy of Elliott’s February 15, 1985 memorandum to
Perruccio. (Ex.  38)

33. On June 28, 1985, CEUI steward Janusonis filed Union grievance C-798 on behalf of an
employee in the Health Center electrical department who was ordered to stay to cover a second
shift, but was not given a meal. (Ex.  42). The Step I response to grievance C-798 was issued by
James R. Conley of Facilities Management on July 1, 1985, denying the grievance as based on a
misunderstanding of whether an employee was entitled both to be paid for the full time worked and
also to receive a meal  ticket, stating: “In the future if (the employee) would prefer to take the time
off we will issue him a meal ticket.” (Ex.  42, 59)

34. A Step II response was issued by Wankerl on October 28, 1985, denying grievance C-798
due to the fact that a meal was made available to the employee, but that he had refused it. (Ex.  42,
59)

35. On November 5, 1985, grievance C-798 was filed at Step III by Janusonis and Richard
Monthei for the CEUI. (Ex.  42). The State’s Office of Labor Relations (“OLR”)  designated the
grievance as “06-3513”.

36. By letter of December 9, 1985, Sandra Biloon, Director of Personnel and Labor Relations
for the State, notified Perruccio that “CEUI grievance D-798 [sic], with OLR No. 06-3513, from
UConn  Health Center concerning Meal Reimbursement was scheduled for a Step III conference on
January 2, 1986” at OLR. (Ex.  59). By letter of December 31, 1985, Biloon rescheduled the
conference on grievance “C-798, OLR # 06-3513” for January 30, 1986. (Ex.  44)

37. On January 17, 1986, Wankerl notified Elliott of a meeting with Theodore Sulla of OLR
scheduled for February 5, 1986, apparently to discuss one or more grievances, including grievance
C-708. On January 21, 1986, Elliott asked Conley to meet with him prior to meeting with Sulla, to
review the issues. (Ex.  56)

38. At the February 5, 1986 meeting with S&a,  Monthei presented the CEUI position, and
Wankerl the agency position on grievance C-708. No written response to C-708 resulted from this
meeting.

39. A proposed settlement of C-708 was reached at or following the meeting with Sulla. The
proposal offered some HVAC/R QCWs  an opportunity to remain on the second and third shifts,
with the five hours of overtime, until such time as management had recruited and trained
maintainers to take the shift.
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40. On March 5: 1986;  Monthei wrote to Sulla asking that he issue responses to seven
grievances, including C-708, “and any other Health Center grievances dealing with the HVAC/R
Department”. Monthei’s letter recalled that the proposed settlement had failed: “[u]nfortunately,  we
tried to resolve these grievances, but because of Dave Elliott’s comments, we were unable to do
so.” (Ex.  7)

41. On March 12, 1986, Elliott wrote to Wankerl about the status of the reorganization grievance
and allegations that the proposed settlement had been “compromised” by Tom McMahon, a
maintenance supervisor in the HVAC/R department. McMahon had allegedly met with the
HVAC/R  grievants before Janusonis presented the Union position to them and told the employees
that the Union had backed down and had not supported their position. (Ex.  23). McMahon denied

to Conley that he had spoken to the QCWs  in the HVAC/R shop in this regard until after they had
met with their steward and had refused the steward’s offer. (Ex.  56)

42. By letter of March 18, 1986, Wankerl wrote to Sulla concerning Sulla’s efforts to resolve
various grievances and forwarded a copy of Elliott’s March 12, 1986 memorandum of his
investigation in which Elliott “steadfastly maintained” that no one in management had spoken to the
men to undermine Sulla’s efforts at settlement. (Ex.  43)

43. In July 1986, David Elliott left the Facilities Management staff at the Health Center for
another position in state government.

44. On March 25, 1986, Wankerl issued a Step II answer denying grievance C-708 “base [sic]
on the fact that the Health Center and the Union were unable to reach agreement, the Health Center
has used its right under the contract to implement the work schedule”. (Ex.  30)

45. On March 26, 1986, grievance C-708 was filed at Step III over the signature of Richard
Monthei, and was designated as OLR code “06-3741 Work Schedule Change”. (Ex.  30)

46. On the form used for filing  grievance C-708 for Step III, prepared by a clerical employee in
the offices of CEUI, the grievance was identified in error as “CEUI C-798”. @Zmphasis  supplied]

47. The signature of staff representative Richard Monthei was placed on the form, not by
Monthei himself, but by Susan Marino, secretary to the Contract and Grievance Administrator of
CEUI, Steven Perruccio.

48. On April 11, 1986, Sulla responded to Monthei’s letter of March 5, 1986 concerning
hearings on various grievances, including C-708. Sulla suggested that the parties continue their
efforts at informal resolution of C-708 and other Health Center grievances, rather than pursue
additional formal conferences and hearings. He concluded by reminding Monthei that, “[i]f  you are
in disagreement with this approach, you may file for Step IV [arbitration], but I honestly believe
that will serve no good purpose and may even be counterproductive”. (Ex.  56)

49. Sometime during the period 1984 to 1987, a Grievance Alternative Settlement Procedure,
known as “GASP”, was devised by OLR and CEUI as a means of disposing of some of the very
large number of grievances filed by the union, without resort to full hearings at Step III. The
procedure was sometimes referred to as “Step Two-and-one-half”. Perruccio, as Contract and
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Grievance Administ&or, Ad a labor relations specialist from OLR, either Sulla or, later, Frank
Bochniewicz, would meet to discuss a number of grievances with the intended purpose of achieving
resolution without the necessity of formal hearings or arbitration.

50. By letter of May 7, 1986, Bochniewicz wrote to Perruccio to confirm the agenda for a GASP
review on June 12, 1986. On the agenda was a Health Center case designated as “CEUI - C-798;
OLR no. 06-3741; Work Schedule Change”. (Ex.  33) At this point then, the OLR-number  was
still matched correctly with the “Work Schedule Change” grievance, but bore an incorrect CEUI
number, i.e., C-798, which was the meal ticket grievance.

51. There is no evidence that the June 12, 1986 GASP meeting considered either C-798 or C-
708, or whether that meeting was rescheduled in its entirety.

52. On July 10, 1986 Perruccio wrote to Bochniewicz about cases to be considered under GASP
on July 23, 1986, including one listed only as “C-798”. (Ex.  60)

53. A memorandum of July 10, 1986 from Perruccio to Staff Representative Monthei asked  for a
report on the current status of a grievance, “C-798, UConn  HC, Meal Money”. Monthei’s report
was that this grievance was “dead; withdrawn”. (Ex.  60)

54. By his letter of August 1, 1986, Perruccio informed Bochniewicz that a number of CEUI
cases should be “withdrawn without prejudice”, including CEUI C-798. (Ex.  34). Thereafter no
further action by OLR on grievance C-798 or C-708 appears in the record.

55. From time to time between spring 1986 and early 1990, Yarincik sought information from
Janusonis and/or Monthei concerning the status of CEUI C-708. He was told that the grievance was
being pursued and that it was still “in the works”.

56. Wankerl, at some point after March 26, 1986, approached Monthei about scheduling a Step
III hearing for C-708, and was told that Monthei “didn’t think they were going to carry it forward. .

He said, ‘We think it’s a loser.‘” Wankerl reported his surprise at this, because he had
considered  this “an issue that was going to go all the way” to arbitration, for “political”, if not
“contract” reasons.

57. In January, 1989, Richard Monthei left the employ of CEUI.

58. In the early 1980’s,  the State  had instituted a program called Objective Job Evaluation,
“OJE”, in which every state job was surveyed and assigned a point value, which was then translated
into a particular pay level, with the goal of achieving pay equity among various state jobs. The
final agreement on OJE between the State and its employee unions, including CEUI, was signed in
April, 1990.

59. Following the agreement on OJE, and in an effort to address members’ questions about the
changes, CEUI scheduled meetings with its members. One such meeting was held by Steven
Perruccio for Health Center employees on April 6, 1990.

8



I L’
*

, I a .
4 I

60. During the OJE  meeting, Yarincik expressed his concern on behalf of the HVAC/R group
that the HVAC/R maintainers had received the same upgrade in the OJE process as had the
HVAC/R  QCWs  like himself. Perruccio explained that the maintainers in the operations group were
a part of the same HVAC/R department as the QCWs  and would be treated the same.

61. Yarincik considered Perruccio’s response puzzling, because he recalled that the QCWs  and
the maintainers in HVAC/R had been “reorganized” into two separate departments in January, 1985,
with the “schedule change”. From that date, the QCWs  had been told, they were limited to working
the first shift and to 35 hours per week in the HVAC/R maintenance department, while the
maintainers had stayed  on a three shift, 40 hour schedule, in the operations department, with
different job responsibilities. If this was not the case, Yarincik and several of his colleagues
believed they had a valid complaint about the CEUI’s handling of their grievance, C-708, which, to
their knowledge, had never been acted upon.

62. In response to Perruccio’s statements, Yarincik and the other Complainants filed a grievance
seeking compensation for overtime lost since November 19, 1984 and equalization of all future
overtime between the QCWs  and the HVAC/R maintainers. (Ex.  9). The grievants represented
themselves in processing this grievance. It was denied at Step I by Conley on the ground that
HVAC/R  and operations were two separate functions and that overtime was being distributed
equally among employees with similar skills and duties within each group.

63. No appeal to Step II appears to have been taken, but under OLR no. 06-6390 the grievance
was filed at Step III on June 13, 1990. It was again denied on July 25, 1990 by John A. Nord, Jr.
of OLR, based on “timeliness and Union awareness of the situation and circumstances thereof”.
The grievance was not appealed to arbitration.

64. Another grievance was filed by the Complainants in April, 1990 and designated CEUI No.
C-850. The issue in this grievance was stated as the equalization of voluntary overtime between the
QCWs  and the Maintainers in HVAC/R. This grievance differed from the previous claim (OLR no.
066390)  in that it sought only a prospective remedy. Assigned OLR no. 066444, this grievance
was carried to arbitration by the union, where the issues were decided in favor of the employer in
September, 1991 by Arbitrator Scott Buchheit. (Ex.  12)

65. At the April 6, 1990 meeting on the OJE program, Yarincik had asked Perruccio what had
happened to the C-708 grievance. Perruccio replied that he did not know, and his subsequent
inquiry into union records yielded no satisfactory answer. Based on what he could find,  however,
he concluded that C-708 had been disposed of in the GASP process, and he so informed the
Complainants.

66. CEUI has for years established a practice to “dead file”  grievances from  time to time when
they had been withdrawn or were inactive. Based on that practice, C-708 had not been GASPed,
but had been dead filed and then microfilmed sometime in 1989. (Ex.  59).

67. On May 4, 1990, the Complainants filed the instant complaint (SUPP-12,291) with the State
Board of Labor Relations against CEUI, Janusonis and Richard Boyd, who had succeeded Monthei
as the staff representative. (Ex.  10)



I.  .O’ 1(

\ I I
,

,

. 68. Under date of May 9, 1990, the five Complainants, with the addition of Richard Czernicki,
filed charges with CEUI Secretary/Treasurer Stephen Zadroga, under the union by-laws, against
Janusonis, Monthei and Boyd for failure of the union’s agents to fairly represent the members.

69. By certified letter of May 14, 1990, the Complainants and the respondent, Janusonis were
informed by 2kiroga that a hearing on the charges against Jamrsonis  would be held at the CEUJ
office on May 21, 1990. The notice also advised the Complainants that Monthei, who was no
longer employed by the union, and Boyd, the successor staff representative, were not subject to
charges under the by-laws.

70. The CEUI executive board held a hearing on the charges against Janusonis on May 21, 1990
and rendered a decision on August 23, 1990, dismissing the charges. (Ex.  58)

71. In July of 1991, the Facilities Management staff found that their storage facility at the Health
Center, known as “the round room”, was overcrowded. In this room were kept, among other
things, boxes of files and other records related to facilities management operations over the years.
At a meeting on July 17, 1991, a schedule was established for members of the staff to examine the
boxes in the round room between July 22 through August 19, to identify any of their own files or
other materials, which they believed appropriate for “purging,” or disposal. (Ex.  27)

72. On an unknown date in July, 1991, several of the Complainants observed one of the
maintainers, Shawn Nedjoika, removing a large quantity of files, log books, boxes of folders, and
other materials from the office of James Conley, then director of physical plant maintenance. These
materials were placed on a cart and later taken to the dumpster, where Nedjoika threw all of the
papers into the dumpster.

73. Complainant Charles Brault did not look at particular documents being thrown away, but was
concerned that “this bbor  Board] case was going forward and that they wanted to dispose of any
evidence that would incriminate them in the case”. He discussed his suspicions with Yarincik, who
had also seen the documents being loaded on the cart for disposal.

74. Complainant David Petrario also described the loading of books and boxes of folders onto the
cart, which he said required several hours on a day in July, 1991. Some of the books he recognized
as official log books used by the console operators for recording job assignments, and which he
thought might, therefore, be relevant to the C-708 grievance.

75. When counsel for the Complainants sought documents from the state employer to assist in the
preparation of this case, he was told that many documents did not exist. He learned of the disposal
of documents from the round room in the summer of 1991, after the filing of the complaint in this
matter.

76. Documents disposed of included, inter alia,  the contents of a box found in the round room
labeled “Correspondence, R.E.P./  D.O.E., 1984”,  which is understood to have contained files of
Richard E. Popham  and David 0. Elliott. (Ex.  26) At the time of this destruction, Popham  was the
Director of Facilities Management.

77. In July, 1987, J. G. Wankerl left his position as Director of personnel/labor relations at the
Health Center for another State position. His labor relations functions were assumed by Assistant
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. Director of Human ~Resources,  Nancy Neumann, who had previously been responsible for personnel
records administration. Neumann remained in the position until her title was changed in 1990 to
Director of Labor Relations.

78. Sometime after Wankerl left and Neumann took over the labor relations functions, Neumann
undertook a purging of Wankerl’s files, including correspondence files. At the time of the hearings
in this case, the files from 1984  to 1987 had been purged by Neumann, with some documents
remaining.

79. War&xl’s files from 1980 to 1983 had not been purged. Neumann testified that originals of
documents in Wankerl’s 1984-87 files relating to the HYACYR  reorganization and schedule change
issues had been kept. Copies of documents had not been kept, except where they related to issues
she believed were still pending at the time of the records review.

80. The files of the Public Records Administrator for the State of Connecticut evidence no
document disposal requests having been filed by the University of Connecticut Health Center Office
of Facilities Management and Operations. The disposal request form includes a certification by the
requesting agency that the documents to be disposed of do not pertain to any pending case, claim or
action. Such requests are required to be filed with, and approved by, the Public Records
Administrator before records may lawfully be destroyed. (Rx.  28, 29)

CONCLUSIONS OF LAW

1. A Union has a duty by the Act to represent all members of the bargaining unit without
discrimination and without regard to employee organization membership.

2. In the present case, the evidence fails to establish that the Union breached its duty of fair
representation by its failure to pursue the grievance to arbitration or by its failure to inform the
Complainants of the status of the grievance.

3 . An Employer’s unilateral change in a condition of employment affecting a mandatory subject
of bargaining will constitute a violation of the duty to bargain and a prohibited practice unless the
Employer proves an adequate defense.

4 . The subject of work schedules and alteration of regularly scheduled overtime concerns a term
or condition of employment involving a mandatory subject of bargaining.

5. In the present case, the Union failed to rebut the Employer’s claim that the change in the
work schedule was permitted by Article 18 3(d) of the Contract between the parties because it was
primarily designed to benefit the efficiency of operations and not to avoid the payment of overtime.

DISCUSSION

In this case, we are asked to determine if the actions of the State employer, the University of
Connecticut Health Center, and/or of the Union, constituted prohibited practices within the meaning
of the Act; whether the employer committed a prohibited practice when it unilaterally instituted a
schedule change for the Complainants, and when it allegedly withheld information from the
Complainants and/or when it destroyed certain documents; and whether the Union and its
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representatives failed in their duty to represent fairly members of the bargaining unit, including the
Complainants. We first address the allegations against the Union.

I. ALLEGATIONS AGAINST THE UNION

The Complainants allege that the CEUI breached its duty to ” . . . represent them fairly
. . . ,” failing to act in good faith to resolve the grievance concerning the reorganization of
HVAC/R. The specific actions complained of include the Union’s failure to actively pursue the
grievance through Step III and to arbitration and, when the grievance was effectively abandoned by
Union officials, the Complainants were not notified that the grievance had been “dropped” or “dead
filed”, but were, instead, repeatedly assured that it was “in process”.

The Union responds that it never had any information to support Complainants’ theory that
the schedule change was made for the “primary purpose” of avoiding the payment of overtime.
Thus, the Union reasonably could have concluded that the grievance lacked substantial merit and the
staff representative, accordingly, decided not to pursue the case at Step III or to file for arbitration.
Thus, the Union contends it was not bad faith, arbitrary or discriminatory conduct on the part of the
Union, when the staff representative concluded that the grievance lacked sufficient ” . . . merit to
carrytostepnI..  . ” or to arbitration, and he, accordingly, allowed it to be abandoned or
withdrawn.

We will discuss first our standard for finding a breach of the duty of fair representation, and
then measure the allegations, defenses and proofs of the parties against the standard.

A. Breach of the Duty of Fair Representation

This Labor Board’s standard for assessing the existence or not of a breach of the duty of fair
representation stems from our adoption of the reasoning of the United States Supreme Court in Vucu
Y. Sipes,  386 U.S. 171, 87 S.Ct. 903, 17 L.Ed.2d 842 (1967) and from Conn. Gen. Stat. 0 5-
271 (c). In Vuca,  the Court enunciated the principle that the exclusive authority granted to unions to
represent employees within the bargaining unit is accompanied by “a statutory obligation to serve
the interests of all members without hostility or discrimination toward any, to exercise its discretion
with complete good faith and honesty, and to avoid arbitrary conduct”. 386 U.S. 171, 177. We
adopted this standard in City of New  Britain  (Henry Kosinksi),  Decision No. 1131 (1973). We
later discussed this standard in more detail and approved the reasoning of other key federal cases in
Teamsters Union Local No. 677 and I& Singer, Decision No. 1141 (1973). In Teamstem  Local
677, supm, we found no violation of the duty under the Municipal Employee Relations Act stating:

” . . . a bargaining representative has discretion whether to file a grievance and how
far to pursue it, provided the representative acts in good faith and without
discrimination. ”

The statutory source of the duty of fair representation in the State Employee Relations Act is

found in Connecticut General Statutes Q 5-271(c), which provides:

when an employee organization has been designated as the exclusive representative of
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covering all employees in the unit and shall be responsible for representing the
interests of all such employees without discrimination and without regard to employee
organization membership.3

This Board has elaborated on the standards to which a union must adhere in fulfilling its duty
of fair  representation. We have stated, on many occasions, that a union breaches itsduty  of fair
representation only when its conduct toward a member of the bargaining unit is arbitrary,
discriminatory, or in bad faith. Town of East Windsor (Menu&‘),  Decision No. 3238 (1994);
Winchester Board of Education, Decision No. 2872 (1990); University of Connecticut AAUP
(Heald),  Decision No. 2714 (1989).

A union does not breach its duty of fair representation simply by taking a position that
adversely affects  one or more employees. Such conduct includes a union’s exercise of discretion on
how far to pursue a grievance, provided the decision is made in good faith and without
discrimination. Teamstem  and Ida Singer, supm; Humphrey v. Moore, 375 U.S. 335; Ford Motor
Co. v. HyfSmn,  345 U.S. 330; State of Connecticut and Vem McGregor, et al., Decision No.
2638 (1988); State Vocational Fedemtion  of Teachers and Local  1797 AJT, and Ralph Kingsbury,
Decision No. 2372 (1985). Only where the union’s conduct is motivated by hostility, bad faith, or
dishonesty does a prohibited practice exist. Town of East  Windsor, supm;  Town of Strut$ord,
Decision No. 1746 (1979); Teamsters and Ida Singer, supm.

B. Failure to Pursue the Grievance Vigorously

We will consider first whether the Union failed to pursue what the Complainants view as a
“meritorious” grievance. At the outset, the grievance, filed at Step I on December 10, 1984, was
signed by Janusonis, the CEUI steward, and designated as a “Union grievance, CEUI C-708”,
rather than as an individual grievance. This filing demonstrates an understanding by the Union that
the issue was one of more than individual interest to one employee. Elliott issued a Step I response
on December 17, 1984, which Janusonis apparently appealed to Step II. Thereafter, Steven
Perruccio, the CEUI Contract and Grievance administrator, met with Wankerl and others on several
occasions to discuss and try to resolve the schedule changes, but without success. The record
reveals that at least two meetings were held between Union officials and Management Personnel
after the Health Center denied the grievance at Step I. During this period, the Union also made
several requests for documentation justifying the schedule change and reorganization. This
information was, in fact, forwarded to the Union. When no response at Step II had been received
by January 29, 1985, Perruccio wrote to Wankerl asking that he respond. When Wankerl responded
on March 25, 1986, more than a year later, Richard Monthei, CEUI’s staff representative, promptly
filed an appeal at Step III. Thereafter, a Step III conference was held. In attendance were
Wankerl, Monthei and Ted Sulla, the Office of Labor Relations representative from the Department
of Administrative Services. At that meeting or shortly thereafter, a proposed settlement was
discussed between the parties but was subsequently rejected by the Union. Subsequently, the

3 The quoted provision of 5 5-271(c) is that in effect as of the date of the complaint in this case. Note that Corm.
Gen. Stat. gg  5-272,7-468,  and lo-153a were all amended by Public Act 93-426. Specifically, PA 93-426
amended the SERA by adding a new subsection (b)(4) to 5-272 prohibiting an employee organization from
breaching the duty of fair representation to its members.
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grievance may havebeen  referred to the Grievance Alternative Settlement Procedure, a procedure
sometimes referred to “Step Two and one-half”, wherein the parties met informally to discuss
grievances with an eye towards settlement. It is not clear from the record that a meeting actually
OCCUd.

To this point, the Union’s handling of the grievance was appropriate and served the interests
of the Complainants. However, after the grievance was referred to the “GASP” procedure, the facts
became somewhat muddled. Sometime after March, 1986, Wankerl approached Monthei about
scheduling a Step III hearing and was told by Monthei that he did not think the Union would carry it
forward, since “we think it’s a loser”.

There is also evidence that grievance C-708 was merged with an outstanding grievance,
which was later withdrawn. In this regard, we note that when the Union prepared grievance C-708
appealing it to Step III, the number “798” was entered on the form in error. Grievance No. 798
involved an unrelated “meal money” issue. The testimony of Union officials described a practice of
permitting busy staff representatives, who spend much of their time on the road out of CEUI’s
Middletown office, to make telephone requests of clerical staff at the office to prepare certain
documents that need prompt action. Such a telephone request, for the filing of a claim for Step III
for grievance C-708, was apparently made. Because of the desire for prompt filing, office
personnel not only prepared the form, but also inserted on it the “signature” of the staff
representative, Monthei. Since Monthei himself did not sign the form, and did not examine it prior
to its being filed, he did not notice the error in numbering. Had he observed and corrected the
typographical error, considerable later confusion between the C-708 “work schedule change”
grievance and the C-798 “meal money” grievance could have been avoided. The confusion was
compounded when the C-798 “meal money” grievance was, in fact, settled, so that further
references to C-798 were considered moot.

Although the Union argues that Monthei’s decision to drop the grievance was reasonable in
light of the information available to him at the time, we believe that the facts clearly support the
conclusion that the grievance was mishandled and subsequently lost. However, based upon this
reading of the facts, we find no violation of the duty of fair representation. The Union’s failure to
observe and correct the typographical error, although negligent, does not rise to an intent to deny
the Complainants of their opportunity to have the grievance heard at Step  III or in arbitration, C2y
of Bridgeport, Decision No. 1963 (1980). In addition, we do not find this conduct to be arbitrary
or discriminatory so as to breach the duty of fair representation.

Moreover, even if we assume, as the Union argues, that Monthei deliberately dropped the
grievance, we would still not find a violation. If a conscious decision not to pursue the grievance
was made, it was only after reviewing a substantial number of documents regarding the work
schedule change. The exercise of this discretion was accomplished in good faith and without
discrimination. Humphrey v. Moore, supm;  Ford  Motor Co. v. Huffman, supm.  Since the Union
has no obligation to pursue any particular grievance, or to carry it to arbitration, Vaca  v. Sipes,
supm,  so long as the decision is not “arbitrary, discriminatory, or in bad faith”, 386 U.S. at 177,
the failure to schedule a Step III hearing, or to file for arbitration is not determinative as to whether
there was a breach of the duty of fair representation. Steward Jeff Janusonis was also involved in
the handling of this grievance. His activity at the time of the initial filing has been described above,
and we have no basis on which to find that he acted in an arbitrary or discriminatory manner, or in
bad faith in that regard. Steven Perruccio participated in the investigation of the grievance through
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. attendance at two me&ingswith Health Center officials in January, 1985. He was unable to find any
proof that management had changed the schedule to avoid paying overtime. Based upon these facts
there is no evidence that Perruccio’s actions were arbitrary, discriminatory or in bad faith.

c . Failure to Inform Complainants of Status of Grievance

The Complainants’ remaining allegation against the Union concerns whether Janusonis,
Monthei or Perruccio misled the Complainants about the status of grievance C-708 after the Step II
response from Wankerl in March, 1986. From that date until the complaint in this matter was filed,
the Complainants allege Janusonis and Monthei repeatedly asked them, particularly Yarincilc, to
provide additional evidence to support the Complainants’ position on this grievance. When asked
about the status of the grievance, Janusonis and Monthei reportedly assured the Complainants that it
was still under consideration. Yarincik testified that such assurances were made repeatedly over a
considerable period of time.

The question about the status of the grievance was posed to Perruccio at a meeting on the
OJE program in April, 1990. Perruccio’s response was that he did not know, but assumed that the
grievance had been disposed of in the GASP process. Only later, during the course of the hearings
in this case, did Perruccio and other Union officials learn that the grievance had not been
“GASPed”,  and had either been disposed of by Monthei, who decided not to arbitrate the grievance,
or that it had been mislabeled and merged with grievance C-798 and subsequently withdrawn. At
the time, Perruccio’s representation was based upon a good faith understanding of the grievance
status and was not arbitrary, discriminatory or made in bad faith.

This brings us to the allegation that the Complainants, specifically Yarincik, made repeated
requests about the status of grievance C-708 to both Monthei and Janusonis and was told “it was in
process”. While we believe that Yarincik did inquire of Monthei and Janusonis about this
grievance, we believe that Yarincik overstates the frequency and scope of these requests. First, it is
important to note that Yarincik never made a formal request between 1986 and 1990 either for a
meeting or for a written report about the grievance, nor did he attempt to talk to Monthei’s
supervisor about the status of the grievance. This lack of follow-up is inexplicable to us since
Yarincik portrayed himself as one who was deeply interested in the status of grievance C-708, and
pursued Monthei and Janusonis doggedly. If Yarincik was truly concerned about the status of C-708
and was unhappy with Monthei’s and Janusonis’s responses,  then he would most certainly have
made inquiries to Monthei’s superiors. He did not do so and his testimony failed to explain why.

Second, Yarincik testified that he asked Janusonis and Monthei about the status of C-708
every time he saw either one of them. At one point during his testimony, Yarincik claimed that he
asked Janusonis constantly (he sees him every day) about the status of grievance C-708 and that
Janusonis’ typical response was to ask him for data. He also testified that he gave Janusonis data
(job requests and time schedules) every time Janusonis requested them. If Yarincik asked Janusonis
daily and Janusonis responded frequently and gave him data, then presumably these requests would
have been substantial in number as would Yarincik’s submittal of documents. Yet, Yarincik could
not recall how often Janusonis requested these documents. Yarincik admitted to giving Janusonis
documentation more than once in 1986, but could not recall how many times in 1987, 1988 or 1989
that he provided documentation to Janusonis, if he did at all. If Janusonis and Monthei’s response
was typically “give me data”, then Yarincik’s inability to approximate the number of times data
was, in fact, provided, seriously undercuts his broad assertion that he was constantly asking about
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. the s&us of grievance C-708. Thus, it appears’ to us that Yarincik’s inquiries roughly took place in
1985 and 1986; during the time period when Monthei’s and Janusonis’ responses were that “it was
in the process” would have been accurate. This conclusion is buttressed by the fact that no other
complainant made any serious effort to find out the status of grievance C-708. Petrario testified that
he talked to Monthei in “the summer of 1985 but could not remember if he talked to him after that”. ,
David Amadeo, although he initially stated that he had been pursuing the status of C-708, admitted
that after January 1985 he “thought that the State had implemented the change, and that it was a lost
cause and the State was going to do what they were doing”.

Third, even if we were to tind  that Yarincik made repeated requests of Monthei and
Janusonis, Yarincik’s testimony is so unspecific, it is not clear whether he asked about grievance C-
708, C-798 or others. In this regard, we also note there was a number of ongoing grievances
regarding overtime filed by the Complainants and there easily could have been confusion by
Monthei and Janusonis as to whether Yarincik was inquiring about C-708 or some other overtime
grievance. In any case, we fail to find  that Yarincik asked specifically about C-708 or that he was
specifically misled.

Finally, Janusonis denied that there had been repeated and frequent inquiries on the subject
of grievance C-708 and Monthei could not recall specifically if Yarincik asked him about grievance
C-708. While the testimony of either witness is not particularly illuminating, the burden is on the
Complainants to provide substantial evidence to support their claim. This they have failed to do.
The Complainants’ case is based solely on Yarincik’s testimony, which is too vague and, at times,
illogical to carry its burden.

We conclude that the Complainants here have not met their burden to prove that
demonstrated that any of the Union officials acted deliberately to mislead the employees about the
status of grievance C-708. Absent proof of such actions, we do not find  that the Union breached its
duty of fair representation of the Complainants.4

II. ALLEGATIONS AGAINST THE EMPLOYER

The Complainants allege that the Health Center committed a prohibited practice when it
unilaterally changed the schedule of the Quality Craft Workers who work in the Heating,
Ventilation, Air Conditioning and Refrigerator area (HVAC/R  workers) at the Health Center.
Specifically, the Complainants argue that the change was made for the “primary purpose” of
avoiding payment of overtime in violation of the express provisions of the contract. Further, the
Complainants argue that the Health Center failed to bargain in good faith in that it concealed this
improper “primary purpose” from the Union and it failed to disclose to the Union the existence of
an internal memorandum revealing that improper purpose. In addition, the Complainants charge
that the employer withheld, and even destroyed, certain documents relevant to the schedule
change/reorganization and the grievance.

4 Richard Boyd was named as a co-respondent in the complaint and in each of the complaints filed by the
Complainants. However, Complainants did not present any evidence that alleged his involvement in any of the
events that the Complainauts have alleged constitute a violation of the Duty of Fair Representation. In addition,
the Complainants have not briefed this issue. Therefore, we will treat any allegations raised against Boyd as
abandoned.
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\ ’ In its defense,  the Health Center counter  that its contract with the Union permits it to make
such changes under certain conditions, which were fully complied with here, and that the
Complainants did not establish that the Health Center failed to disclose any information relevant to
this dispute or that the documents destroyed were relevant to the grievance filed.

A. Unilateral Change in Schedule

A unilateral change in an existing practice concerning a mandatory subject of bargaining will
constitute a violation of the employer’s duty to bargain in good faith  and a prohibited practice unless
the employer has an appropriate defense. Town of Newington,  Decision No. 1116 (1973); Town of
East Windsor, Decision No. 2334 (1984); Town of Westpott, Decision No. 1602 (1977). One
appropriate defense is that the collective bargaining agreement between the parties allows the
employer’s unilateral action. Redding  Board  of Education, Decision No. 1922 (1980). There is no
dispute that hours of work and overtime that is included as a part of an employee’s regularly
scheduled work week constitutes a mandatory subject of bargaining. Westport,  supm;  City of
Hartford, Decision No. 1850 (1980).

In the present case, the collective bargaining agreement does allow the Health Center to
make schedule changes so long as they are “made on the basis of reasonableness” and not
implemented “for the primary purpose of avoiding the payment of overtime.” Thus, the threshold
question for our determination is whether the change was made primarily to avoid the payment of
overtime. We, thus, begin our analysis with a review of the Health Center’s decision to reorganize
the HVAC/R  workers.

In the late 1970s and early 198Os,  Facilities Management & Operations employee2 at the
Health Center were involved in the State’s major effort to complete the Health Center and have it in
full operation. For many of the Quality Craft Workers, this effort included working a component of
a three-shift, around-the-clock schedule, and working forty or more hours per week, as part of their
regular schedule. Prior to November, 1984, however, the QCWs  in trades other than HVAC/R had
reverted to a five-day, 35 hours work week, the standard “State employee schedule”. Only the
HVAC/R  group, which included some Maintainers as well as the QCWs,  continued with the three-
shift 40 hour per week schedule.

In the months leading up to November, 1984, management at the Health Center considered
reorganizing the Facilities Management & Operations Department. The proposed reorganization
addressed management’s view that many tasks were being performed by QCW employees in
HVAC/R,  which were inappropriate to the high skill level of these employees and more appropriate
to the Maintainers. In November, 1984, a change was proposed in the work assignments and

5 The Maintenance  Division, headed by the Building Maintenance Supervisor, included various craft shops:
Electrical, Plumbing, Carpentry, Paint & Masonry  and Mechanical Maintenance, and the HVACYR  section.
The instant dispute iavolves  ongoing issues of assignment of work and hours of QCW workers in “competition”
with lower paid generalists classified as Maintainers.
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I schedule of the HVAC/R workers at the QCW level, to become effective January 7, 1985.6

The reorganization of the HVAC/R function was evidenced by an internal memorandum of
October 1, 1984 from David Elliott to J. G. Wankerl and by organizational charts introduced at the
hearing. These organizational changes resulted in a schedule change for some workers. Pursuant to
the proposal, the higher paid QCWs  would be assigned to the 35-hour  HVACYR  division, where
their schedule would resemble that of other craft shops in Facilities Management.

This evidence fails to demonstrate that the “primary purpose” of the change was to “avoid
the payment of overtime”. Rather, we believe that the primary purpose of the revised work
schedule was to satisfy one goal of the employer, which was to have these more highly skilled
employees available during the normal work week, to perform higher level tasks, when other craft
specialty workers would be available for assistance, and access to the supply room or the tool crib
was possible. We also note that the employer has not at all “avoided the payment of overtime” by
this move, since the Maintainers, who now work the three-shift, 40-hour  week schedule receive five,
hours of built-in overtime each week over the standard 35 hours. These Maintainers, it should be
noted, are members of the same bargaining unit as the complaining QCWs,  although we understand
the QCW’s  believe the work should be their own.

We recognize that the legitimate purpose of administrative efficiency, which may,
nonetheless, result in a reduction of overtime, may be hard to distinguish from an improper
“primary purpose” of “avoiding the payment of overtime“. Similarly, a reduction of overtime could
be one factor in a decision, but still fail to represent a “primary purpose”. We conclude, however,
that the employer here had an administrative purpose in instituting this reorganization, which was
not primarily the reduction of overtime, and that the Complainants have not demonstrated otherwise.

B. The Concealment of Documents

The Complainants also allege that the Health Center breached its duty to bargain in good
faith by concealing the motive for the change, referring us to the existence of the allegedly
incriminating October 1, 1984 memorandum from Elliott to Wankerl and the September 24, 1984
memo to Timothy Hurlock from Elliott. We disagree.

The duty to bargain in good faith requires an employer to provide relevant information to
Union representatives in order for it to perform its duties as exclusive bargaining representative.
West Hartford Board of Education, Decision No. 1826 (1979) sffd  in Connecticut State  Board of
Labor Relations v. Board of Education of the Town of West Hartford, 190 COM.  235 (1983);
National Labor Relations  Boanl  v. Truitt Manufacturing Co., 351 U.S. 149, 38 L.R.R.M. 2042
(1956). This duty extends beyond the period of contractual negotiations and applies to labor-
management relations during the term of an agreement. Acme Indust&  Co., 385 U.S. 432, 64
L.R.R.M. 2069 (1967). Possession of relevant information is “essential to effective, intelligent and
meaningful collective bargaining. ” Farmington Board of Education, Decision No. 2627 (1988).
Without such information, the Union would be unable to perform its duties as exclusive bargaining

6 In the same time period, management in Facilities Management and in Personnel at the Health Center were
concerned about expenditures on overtime work. Since schedule changes for other groups of craft workers had
previously been made, management’s attention turned to the HVAC/R  area and its three shift schedule.
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. representative. Aluntinum~Oil  Co. v. N.LR.l31, 131 F.2d  485, 11 L.R.R.M. 693 (l942).
Information that is shown to be relevant to a specific issue (a contract provision or potential
grievance) must be disclosed. State of Connecticut, Decision No. 2155 (1982).

At the outset, we note that Complainants’ argument assumes that the Union made a request
for these documents. However, the Complainants have failed to meet their burden of proof.
Although Perruccio testified that he sent a letter asking for information regarding the.work schedule,
his testimony did not elaborate or detail what specific  documents he asked for and the letter he
allegedly sent was not offered into evidence. There is, however, a letter in the record addressed to
Perruccio from Joseph Wankerl, Director of Personnel dated January 8, 1985, which is the most
concrete evidence of what information the Union had requested. This was not a request for any and
all information. In this letter, Wankerl states that ” . . . You wanted an explanation as to why we
have made the reorganization and change in work schedules, an organization chart of the department
as it will exist when all the changes are made, a list of the Quality Craft Workers who will be
affected by the changes, and some information concerning staffing in the HVAC/R operations as it
existed before the changes were implemented.” These documents were attached and forwarded to
the Union. & Ex. 32. Clearly, these documents were a comprehensive response to the Union’s
request. The duty to supply relevant information must be triggered by a request for such
information. Here the Complainants have failed to prove that the information the Complainants
allege was concealed was, in fact, requested. A broad request for information is not equivalent to a
request for “all documents and internal memos” concerning the schedule change.

In addition, we do not believe that Wankerl’s failure to forward the October 1 memo to the
Union was a deliberate attempt to conceal relevant information. We base this conclusion on the fact
that Wankerl, after discussing the work schedule changes with Elliott, concluded that the central
issue to the dispute was the improvement in the quality of the maintenance function and not the
elimination of overtime. We find this conclusion reasonable. Thus, logically he would not have
supplied it to the Union as part of his explanation for the justification of the schedule changes. In
regard to Elliott’s September 24, 1984 memo to Hurlock, we find it to be nothing more than an
annual report to the financial officer on the issue of overtime during the preceding fiscal year. It
does not discuss plans for future work schedule changes for HVAC/R QCW employees and, thus, is
not directly relevant to the grievance filed by the Union. Thus, we find no violation on these
grounds.

c . Destruction of Documents

The Complainants next allege that the Health Center destroyed documents that were within
the scope of their document request in order to circumvent the grievance Ned on their behalf and to
frustrate the litigation of the present complaint. Several incidents of document destruction are raised
by the ‘Complainants: the selection and destruction of documents from the “round room”, the
disposal of documents from Conley’s office, and files of Wankerl destroyed by his successor as
Director of Labor Relations, Nancy Neumann.

Turning first to the “round room” files, we find the Complainants’ attempt to demonstrate
that these files contained documents that would have assisted them in proving the employer’s
improper motive for the reorganization unsupported by the evidence. First, the Complainants
offered no more than the surmise of counsel that the empty box from the “round room” admitted in
evidence had contained relevant documents. More significantly, they did not demonstrate that the
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, Health Center’s motive in cleaning  the storage area was an improper one, e.g., to destroy
documents requested by the Complainants or which would have proved the Complainants’ case. W e
credit Neumann’s explanation of the July, 1991 memorandum establishing a schedule for listed ’
employees to remove files stored in the “round room”. Without proof, by either direct evidence or
circumstantial evidence sufficient to form an inference, we will not find a prohibited practice in the
destruction of these documents. While we understand that the timing of these actions to be
suspicious in the eyes of the Complainants, we do not find this proof adequate.

The incident involving the removal and disposal of books and papers from Conley’s office,
described by several complaining witnesses, similarly does not aid the Complainants in this regard,
since we have no direct evidence of the content of the materials destroyed.

The remaining incident of document destruction concerns the “purging” of Wankerl’s files by
Neumann, after she succeeded to his position. The date of this “purging” is not clear, but Neumann
recalled it as 1989 or 1990, at which time she reviewed Wankerl’s personal file of duplicate copies
of correspondence and memos from 1984 to 1987. She disposed of duplicate copies, except those
relating to current or pending issues. There is no evidence that Neumann knew whether the
HVAC/R  schedule change grievance was still “pending” at that time. In fact, Wankerl considered
that proceedings on the grievance had been concluded before he left, and that he had been so
informed by OLR. The Complainants requested, and were afforded the opportunity to examine the
Health Center files. However, they presented no evidence that documents relating to this grievance
or other pending matters were destroyed. Nor have the Complainants presented evidence that
Neumann’s review and purging of the Wankerl files was motivated by any purpose to keep such
files from the Complainants.

In addition, the Complainants allege that these incidents of destruction of documents violate
the State agency records management program, Conn. Gen. Stat. 8 11-8, et seq., and as such should
constitute a prohibited practice. This Labor Board has no authority to enforce statutes related to
records management and, thus, we make no ruling on the legality of the destruction. Accordingly,
we decline to find  a prohibited practice on this ground.

In conclusion, we find no basis on which to hold that any of these incidents of destruction
was done with a motive to frustrate  the Complainants’ presentation of their case or with knowledge
that any documents concerned had a bearing on this case. Without such basis we hold that the
destruction did not constitute a prohibited practice.

HI. TIMELINESS

We have one other concern that we must address. The Union has raised the defense that this
complaint is untimely and is barred by the doctrine of lathes. Lathes  will bar recovery where a
delay is both inexcusable and prejudicial. Cummings v. Tnjlp,  204 Conn. 67, 88 (1987);
Friedliznder  Y.  Friedhnder,  191 Conn. 81, 85 (1993). However, mere lapse of time does not
constitute lathes  unless it results in prejudice to the defendant. Papcun Y.  Papcun, 18 1 Conn. 618
(1980). Prejudice is shown where the defendant is led to change his position with respect to the
matter in question. Papcun, supm.

We agree with the Union that the Complainants did not do enough to follow the progress of
this grievance Six years passed from the Union’s filing of grievance C-708 to the date of this
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, corn&i&s  filing.  The Complainants were aware of the Step II response in March, 1986 and the
Union’s filing to Step III on March 26, 1986. A diligent and specific effort to learn the disposition
of this grievance could have been made at that time. The delay of almost four years is inexcusable.
However, we do not believe the element of prejudice is present  here. The Union has not been  led
to change its position to its detriment in reliance upon the Complainants delay. Thus, the elements ,
of lathes  are not satisfied.

Nevertheless, we have serious concerns about the problems presented by the extraordinary
delay in filing this complaint, including the charge against the State. As we have noted above, this
complaint was filed almost six years after the Health Center’s implementation of the work schedule
change and reorganization and almost four years after the Health Center denied the Union’s
grievance at Step II. As a result, some of the major actors involved in the decision to implement
the. schedule change and subsequent discussions have moved on to other positions in State
government and/or occupations or have simply retired. And, of course, memories have faded with
the passage of time making the clear presentation of the chronology of relevant events
extraordinarily difficult. Thus, while we have no statutory limitation period for filing complaints,
unlike the NLRB, the history of this case highlights the need for an amendment to the statute to
provide such a limitation period.

ORDER

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the Act Concerning Collective Bargaining for State Employees, it is

ORDERED, that the complaint filed herein be, and the same hereby is, DISMISSED.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/Antonia C. Moran
Antonia C. Moran,
Board Member

s/Patricia V. Low
Patricia V. Low,
Alternate Board Member
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' # CONCURRING AliD  DISSENTING OPINION ’ ’. , t

I concur with the majority’s opinion concerning the complaint against the State. I concur with the
majority’s conclusion that the Union did not breach the duty of fair representation with respect to
processing the grievance or not pursuing it to arbitration. Unlike the majority, I would, however, conclude
as a factual matter that the Union made a decision to drop the grievance, although I find no prohibited
practice in this respect. I dissent from the majority conclusion and opinion concerning the Union’s alleged

failure to inform Complainants of the status of the grievance.

As a threshold matter, if a union deliberately misleads grievants as to the status of a grievance, such
would be a prohibited practice. Other arbitrary or perfunctory conduct in dealing with grievants could also
violate the Union’s duty of fair  representation.

I conclude that at some point in or about 1986, the Union dropped the schedule change grievance
and that Monthei intentionally “dead filed” it. I conclude that someone within the Union made a conscious
decision not to pursue this grievance, and that Monthei either participated in this decision or was aware of
it. I would not find that this conduct breached the duty of fair representation, as I believe the decision was
based on a good faith belief that the Union could not win the grievance. I base my conclusion in part on
Wankerl’s testimony that Monthei said that the grievance was a loser. Also, as the representative
responsible for the grievance, at least at the lower steps, and as an individual who made recommendations
as to whether grievances should be pursued to arbitration, Monthei must have known that the grievance was
dropped. I cannot believe that, with respect to a grievance of this magnitude, Monthei would have
innocently gone on for three years saying it was “in the works” without having ascertained its actual status.
Therefore, I believe he knowingly misled the grievants between 1986 and 1989 when he repeatedly solicited
more information from Yarincik and told Yarincik that the grievance was still “in the works”.

I find this deliberate deceit by Monthei to be a breach of the Union’s duty of fair representation. I
recognize that this conclusion is of little comfort to the Complainants, since Monthei is no longer a staff
representative and, had the majority agreed with my conclusion, the only remedy would have been an order
that the Union refrain from misleading employees about the status of grievances.

I am suspicious that Janusonis may have known the grievance had been closed even as of the time
he was indicating to the Complainants that they could supply more data. However, I find the
preponderance of the evidence falls short of proving this, particularly since there was clearly great
confusion involving grievances C-798 and insufficient evidence to establish that Janusonis or Perruccio
were arbitrary or perfunctory in their conduct, or were acting in bad faith.*

s/Marparet  A. Lareau 7/28/95
Margaret A. Lareau

* I participated in the deliberation of this case, and this represents my conclusion. I resigned prior to drafting of the
Board’s opinion, and was not available to review that document.
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CERTIFICATION
‘,

I hereby certify  that a copy of the foregoing was mailed postage prepaid this 19th day
of September, 1995 to the following:

Robert Curtis
Labor Relations Specialist
Office of Labor Relations
One Hartford Square  West
Hartford, Connecticut 06106

Edward Lynch, Esq.
33 Lexington street
P.O. Box 1598
New Britain, Connecticut 06050

Leon M. Rosenblatt, Esq.
10 North Main Street
West  Hartford, Connecticut 06107-1988

John Brown, Contract & Grievance Administrator
CEuI/SEIu/MEuI  AFL-CIO
P.O. Box 1268, 110 Randolph Road
Middletown, Connecticut 06457

Peter Allen
Director of Pers. & L.R.
state Of COMCCtiCUt
Room 403, State Office Building
Hartford, Connecticut 06106

lJohn W. Kingston
Agent
Connecticut State Board of Labor Relations
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40. CV 98 04926188

>AVID  AMADEO ET AL.

r.

ZONNECTICUT  STATE BOARD OF
JABOR  RELATIONS ET AL.

SUPERIOR COURT

JUDICIAL DISTRICT OF

.. NEW BRITAIN

40. CV 98 04926243

IAVID AMADEO ET AL.

‘.

:ONNECTICUT STATE BOARD OF
,ABOR  RELATIONS ET AL.

SUPERIOR COURT

. JUDICIAL DISTRICT OF

NEW BRITAIN

JULY 21,1999

MEMORANDUM OF DECISION

These administrative appeals were brought by the plaintiffs pursuant to General

ltatutes $5  4-l 83 and 5-274(d), from decisions by the defendant, Connecticut State Board

If Labor Relations (“the Labor Board”).

On May 4, 1990, the plaintiffs, David Amadeo, Charles Bra&,  Charles Dickens,

Iavid  Petrario and Paul Yarincik, filed a complaint with the Labor Board which alleged

hat the defendants, the Connecticut Employees Union Independent (“the Union”) and its

Igents, Jeffrey Janusonis and Richard Boyd, had breached their duty of fair representation

o the plaintiffs, who were at all relevant times members of the union, in violation of $5

CONNzKT$J;;TATE

LABOR RELATIONS



!72  of the Act Concerning Collective Bargaining for State Employees. The plaintiffs

mended their complaint on December 20, 1990, alleging that the University of

Connecticut Health Center (“the Health Center”) had violated the Act by failing to act in

:ood faith to adjudicate a grievance protesting reorganization and in resolving the

tnderlying dispute. On January 22, 1993, the complaint was again amended to expand

he allegations against the Health Center, by alleging that the Health Center had refused

D bargain in good faith, refused to supply information and withheld information, imposed

unilateral change in employment, refused to discuss grievances and failed to comply

vith grievance settlements. The amended complaint realleged the breach of duty of fair

epresentation against the union.

While the foregoing complaint was pending, on May 8, 1991, the plaintiffs filed a

econd complaint against the Health Center, which charged that the Health Center had

etaliated and discriminated against the plaintiffs for their participation in protected .

.oncerted  activities in violation of 5 5-272 of the Act. Specifically, the complaint alleged

hat the following actions of the Health Center constituted illegal retaliation against the

blaintiffs: (1) refusing to abide by valid grievance settlements and/or arbitration awards;

.2)  involuntary transferring the plaintiff Paul Yarincik; (3) pursuing unfair disciplinary

ictions  and supporting other unfair treatment against the plaintiffs; (4) denial or unfair

distribution of overtime opportunities; (5) inequitable treatment of the plaintiffs; (6)

:equiring  the plaintiffs to perform unsuitable work or to work outside their job

descriptions; (7) failing to provide training and advancement opportunities to the

Jlaintiffs;  (8) passing over and refusing promotional opportunities to the plaintiffs; (9)
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failing to place most of the plaintiffs on essential personnel lists, despite their senior

status and skill levels, thereby exposing them to involuntary furloughs; (10) arbitrarily

changing the plaintiffs’ lunch breaks. After hearings on this second complaint against the

Health Center, the matter was dismissed by the Labor Board in Decision No. 3592 on

April 20, 1998. The administrative appeal from the Labor Board’s decision in the second

complaint bears Docket No. CV 98 0492624 in this court. None of the issues in this

second administrative appeal were briefed or argued, and accordingly are deemed

abandoned. At oral argument on these administrative appeals, which had been

consolidated, the plaintiffs admitted that the retaliation claims had been abandoned.

Accordingly, the plaintiffs’ administrative appeal from the Labor Board’s decision based

on the retaliation claim is dismissed.

On the original complaint, the Labor Board conducted hearings on October 29,

1992, January 26, February 1, May 12, October 18,19,21  of 1993, January 21,25,  March

7, May 20 and 24 of 1994. The parties called a number of witnesses and introduced

numerous exhibits. Subsequent to the hearings, all parties filed post hearing briefs. On

September 19, 1995, the Labor Board issued a Decision and Dismissal of Complaint

(Decision No. 3335),  which held that the union did not breach its duty of fair

representation and the Health Center did not engage in a prohibitive practice by its

schedule change and destruction of documents. It is from that decision which this,

remaining administrative appeal (Docket No. CV 98 0492618) emanates.

In this appeal, the plaintiffs advance a number of arguments. First, the plaintiffs

claim that there is no substantial evidence to support the Labor Board’s decision that the

3



schedule change was not done primarily to reduce overtime, in violation of the Collective

Bargaining Agreement. Next, the plaintiffs argue that the evidence established as a

matter of law that the union breached its duty of fair representation and that the Labor

Board applied an incorrect legal standard. Finally, the plaintiffs claim that all of the

substantial evidence showed that the state illegally disposed of documents.

It is clear that the scope of this court’s review of an agency’s decision is very

restricted. Pet v. Dept. of Health Services, 228 Corm.  65 1,660 (1994). General Statutes

2 4-183(i) provides that “[tlhe  court shall not substitute its judgment for that of the

agency  as to the weight of the evidence on questions of fact. The court shall afErn the

decision of the agency unless the court finds that substantial rights of the person

appealing have been prejudiced because the administrative findings, inferences,

zonclusions,  or decisions are . . . clearly erroneous in view of the reliable, probative, and

substantial evidence on the whole record. . . .”

“This limited standard of review dictates that, with regard to questions of fact, it is

neither the function of the trial court . . . to retry the case or to substitute its judgment for

that of the administrative agency. . . . An agency’s factual determination must be

sustained if it is reasonably supported by substantial evidence in the record taken as a

whole. . . . Substantial evidence exists if the administrative record affords a substantial

basis of fact from which the fact and issue can be reasonably inferred. . . . This substantial

evidence standard is highly deferential and permits less judicial scrutiny than an clearly

erroneous or weight of the evidence standard of review. . . . The burden is on the

plaintiffs to demonstrate that the [agency’s] factual conclusions were not supported by the

4



weight of substantial evidence on the whole record. . . .”  (Brackets omitted; citations

lmitted,  internal quotation marks omitted.) New England Cable Television Assn., Inc. V.

DPUC, 247 Conn. 95,117-18  (1998).

The plaintiffs’ allegations against the Health Center resulted from the

*eorganization  of the heating, ventilation, air conditioning and refrigeration (“HVAC/R”)

uea  in the early part of 1985, which brought about a schedule change and corresponding

meduction in the plaintiffs’ overtime earnings. The plaintiffs contend that the schedule

:hange  was a unilateral change to a mandatory subject of collective bargaining and

herefore, constituted a violation of the act. The Labor Board found that the parties’

:ollective  bargaining agreement provided a defense to this allegation, in that the contract

xovided  that “changes in work weeks and hours shall be made on the basis of

.easonableness.  No change in work schedules shall be made for the primary purpose of

woiding the payment of overtime.” (Return of Record (ROR), Item1 5, Exhibit 11.) The

llaintiffs, who were all Qualified Craft Workers (“QCWs”), claim that the Labor Board

overlooked  “virtually all of the evidence” (Plaintiffs’ Brief, p. 12) when it concluded that

.he unilateral schedule change was perrnitted by the parties’ collective bargaining

Igreement.

The Labor Board found that in the late 1970’s and early 1980’s,  employees

nvolved in the completion of the Health Center were involved in the state’s majoreffort

:o complete the Health Center and have it in full operation. For many of the QCWs,  this

:ffort  included working a component of a three shift, around the clock schedule, working

10  or more hours per week as part of their regular schedule. Prior to November 1984,
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QCWs  in trades other than HVAC/R had reverted to a 5 day, 35 hour work week, which

is the standard state employee schedule. Only the HVAUR  group, which included some

Maintainers as well as the QCWs,  continued with the three shift 40 hour per week

schedule. (ROR, Item 17, Decision No. 3335, p. 2,14.)

In the months prior to November 1984, management at the Health Center had

considered reorganizing the Facilities Management and Operations Department. This

proposed reorganization addressed management’s view that many tasks performed by

QCWs  and HVAC/R were inappropriate to the high skill level of those employees and

more appropriate to the Maintainers. In November 1984, a change was proposed in the

work assignments and schedule of the HVAC/R workers at the QCW level, to become

effective in January 1985. With that change, the higher paid QCWs  would be assigned to

the 35 hour HVACYR  division, where their schedule would resemble that of other craft

shops in Facilities Management.

The Labor Board’s findings that the primary purpose of the change was not to

avoid the payment of overtime is supported by substantial evidence. That the schedule

change was implemented as a result of a concern with efficiency of operations rather than

a reduction of overtime is evidenced by internal memoranda. A memorandum from

David 0. Elliot, Associate Director, Facilities Management and Operation to Timothy

Hurlock, Financial Offrcer, Facilities Management and Operation, dated September 24,

1984, states:

The change in organization has also reduced overtime. Maintainers on the
second and third shift can handle a diverse number’of jobs and at least
secure problems until the following day. The flexibility of the Maintainer
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specifications has enabled us to work on jobs that we might have had
problems requiring QCW (HVACYR)  personnel to handle.

(ROR, Item 15, Exhibit 15.)

Similarly, Elliot’s memorandum dated October 1, 1984, to Joseph Wankerl, Director,

Personnel Department, refers to changing QCWs  in HVACYR  from 40 to 35 hours and

placing 5 senior QCWs  on a 35 hour schedule as more vacant maintenance positions are

refilled. (ROR, Item 15, Exhibit 3.) Moreover, at the hearing before the Labor Board,

Wankerl testified that his understanding from Elliot was that Elliot “wanted to make this

change primarily for operational reasons” and to “the improvement in the quality of the

maintenance function.” (ROR, Item 15, Transcript of May 20, 1994, pp. 34,6  1.) The

plaintiffs’ argument that no reorganization actually took place is unavailing, given the

schedule change which was implemented.

The Labor Board’s finding that the evidence failed to demonstrate that the primary

purpose of the change was to avoid the payment of overtime was also supported by the

absence of any reduction in overtime resultant from the schedule change. The

Maintainers, still working the three shift, 40 hour work week, subsequent to the schedule

change which reduced only the QCWs’ work hours received 5 hours of built in overtime

each week over the standard 35 hours. The Maintainers were members of the same

bargaining unit as the QCWs,  although the plaintiffs evidently believed the work should
,

be their own.

The foregoing, together with other evidence presented during the hearings,

support the Labor Board’s conclusion that the evidence had failed to demonstrate that the
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ximary  purpose of the change was to avoid the payment of overtime. The Labor Board

oncluded:

We recognize that the legitimate purpose of administrative efficiency,
which may, nonetheless, result in a reduction of overtime, may be hard to
distinguish from an improper “primary purpose” of “avoiding the payment
of overtime”. Similarly, a reduction of overtime could be one factor in a
decision, but still fail to represent a “primary purpose”. We conclude,
however, that the employer here had an administrative purpose in
instituting this reorganization, which was not primarilv  the reduction of

overtime, and that the complainants have not demonstrated otherwise.

:ROR,  Item 17, Decision No. 3335, p. 18.)

The plaintiffs’ claim that the Labor Board overlooked “virtually all of the

:vidence” when it concluded that the unilateral schedule change was permitted by the

jarties’ collective bargaining agreement is unsupported in the record. It is clear that the

Labor Board considered the conflicting evidence argued by the plaintiffs. However, the

xesence  of conflicting evidence does not mean that there is not substantial evidence to

upport  the Labor Board’s determination. Indeed, it was the function of the Labor Board

o decide the facts and resolve any conflicts which there may have been in the evidence.

see Schallenkamp v. DelPonte,  229 Corm.  3 1,39-40 (1994).

Accordingly, the plaintiffs’ argument that there was no substantial evidence to

xpport  the Labor Board’s decision that the schedule change was not done primarily to

*educe overtime, in violation of the collective bargaining agreement, must fail.

Another argument advanced by the plaintiffs is that all of the substantial evidence

showed  that the state illegally disposed of documents. (Plaintiffs’ Brief, p. 17.) The

Labor Board concluded that the record was insufficient to sustain any finding against the
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Health Center on these allegations. The Labor Board found that the plaintiffs failed to

prove that the information which allegedly was concealed or destroyed was, in fact, the

subject of a specific document request. It is clear that an employer is required to provide

relevant information necessary for the union to perform its collective bargaining function.

Board of Education v. Connecticut State Board of Labor Relations, 190 Corm.  235

(1983). However, a necessary precondition to a finding of a failure to provide

information is that the union actually made a request for such relevant information. In the

present case, the evidence reflects one general information request, made by the union

through Steven Perruccio in January, 1985, which was complied with by the Health

Center. (ROR, Item 15, Exhibit 32.)

The plaintiffs argue that the destruction of documents constituted a prohibited

practice. While some documents were destroyed, there was no evidence presented that

the destroyed documents related to the plaintiffs’ grievance. Nor was there evidence

presented as to any improper motive or intent on the part of the Health Center.

The plaintiffs also argue that the destruction of the documents violated General

Statutes $ 1 l-8 et seq., the State Records Retention Statutes. See also General Statutes 6

l-l 8. The Labor Board, however, has no authority to enforce violations of General

Statutes 5 1 l-8. To the extent that the plaintiffs relied upon this alleged violation as

evidence of an improper intent on the part of the Health Center, the Labor Board again

found, based upon the record, that the evidence was insufficient to sustain that

conclusion. There is simply no evidence to show what the destroyed documents might

have contained, which is fatal to the plaintiffs’ claim, given the lack of any bad motive or
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.ntent.

In this administrative appeal, there is no basis on which to find that any of the

ncidents  of destruction were done with a motive to frustrate the plaintiffs’ case or with

cnowledge that any documents were relevant to this case. Thus, the Labor Board’s

:onclusion  in this regard will not be disturbed, notwithstanding the plaintiffs’ arguments.

The plaintiffs’ remaining argument is that the evidence established as a matter of

aw that the Union breached its duty of fair representation and that the Labor Board used

.he wrong legal standard. (Plaintiffs’ Brief, p. 13.) The plaintiffs argued before the Labor

3oard that the union breached its duty of fair representation in two ways: (1) by failing to

,igorously  pursue a meritorious grievance; and (2) by failing to properly inform the

jlaintiffs about the status of the grievance.

The factual background on which the union arguments are based, as found by the

Labor Board, is as follows. On November 19, 1984, the union steward, Jeff Janusonis,

vas notified of a work schedule change involving the HVAC/R personnel including the

?CWs.  The work schedule change was to take effect on January 7,1985.  On December

10, 1984, a union grievance, designated as “C-EUI C-708”,  which protested an unfair

work  schedule change, was filed. This was a class grievance referred to, by number

*ather than by the name of any individual grievant. A number of meetings between

nanagement and the union followed. The union requested information regarding the

;chedule changes and the reorganization of the HYAC/R area. The union was provided a

;ummary report, charts, and a letter explaining the reasons for the reorganization and

work schedule change. After a meeting on January 14, 1985, Steven Perruccio, the
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mien’s  contract and grievance administrator, came to believe that he had no proof that

nanagement was reorganizing the HVAC/R function in order to avoid the payment of

overtime.  Perruccio had found no evidence that management’s primary purpose for the

:hange  was other than to improve efficiency. As the QCW overtime grievance (C-708)

lrogressed, the union steward filed another grievance, C-798, on behalf of an employee in

he Health Center, unrelated to the earlier grievance. Grievance C-798 was filed on June

!8,  1985. However, as the overtime grievance progressed, on March 26, 1986, the union

‘Iled a grievance at the next step which was incorrectly identified as “CEUI C-798”.

Sometime during the period 1984 to 1987, a Grievance Alternative Settlement Procedure,

cnown as “GASP”, was devised as a means of disposing of some of the large number of

grievances  filed by the union without resort to full hearings. Perruccio, as Contract and

3rievance Administrator, and a Labor Relations Specialist from the state’s office of labor

.elations, would meet to discuss a number of grievances with the intended purpose of

*esolving them without formal hearings or arbitration. On that agenda for discussion on

lune 12, 1986, was a Health Center case designated as “CEUI-C-798; OLR No. 06-3741;

Nork  schedule change”. The OLR number was still correctly matched with the “work

;chedule change” grievance, but bore an incorrect CEUI number, C-798, which was the

neal ticket grievance. Listed on the cases to be considered under GASP on July 23, 1986

has one listed only as “C-798”. A Perruccio memorandum dated July 10, 1986, asked for

:he current status of grievance “C-798, UCONN HC, meal money”. The response was

:hat this grievance was “dead; withdrawn”. (ROR, Item 15, Exhibit 60.) By letter dated

4ugust 1, 1986, Perruccio informed the Office of Labor Relations that a number of CEUI
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:ases  should be “withdrawn without prejudice”, including CEUI-C-798. (ROR, Item 15,

3xhibit 34.) There was no further action by the Offtce  of Labor Relations on either

yievance  C-798 or C-708.

The Health Center’s director of personnel inquired of union staff representative

tichard  Monthei at some point after March 26, 1986 about scheduling a hearing for

n-ievance  C-708 and was told that Monthei didn’t think the grievance would be brought

orward because the union thought it was a loser. Although the union argued that

tionthei’s  decision to drop the grievance was reasonable in light of the information

tvailable to him at the time, based on the facts presented the Labor Board concluded that

he grievance was mishandled and subsequently lost. The Labor Board further concluded

towever,  that the union’s failure to observe and correct the typographical error, although

negligent, did not rise to an intent to deny the plaintiffs of their opportunity to have the

grievance  heard and, therefore, found no violation of the duty of fair representation.

1dditionally,  the Labor Board concluded that the conduct was not arbitrary nor

liscriminatory  so as to breach the duty of fair representation. The Labor Board continued

hat even if Monthei had deliberately dropped the grievance, there would still not be a

riolation. The Labor Board held that if a conscious decision not to pursue the grievance

vas made, it was only after the review of a substantial number of documents regarding

.he work schedule change. The Labor Board held that this exercise of discretion by the

&ion  was proper since it was done in good faith, without discrimination, and was not

ubitrary.

The plaintiffs argue that the Labor Board used the wrong legal standard when
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malyzing  the issue of whether the union breached its duty of fair representation to the

Jlaintiffs.  The plaintiffs argue that the evidence established a violation as a matter of

.aw.

The Labor Board’s standard for assessing the existence of a breach of the duty of

!air representation stems from the rationale of the United States Supreme Court in Vaca

4. Sines, 386 U.S. 171,87 S. Ct. 903, 17 L. Ed. 2d 842 (1967) and from Connecticut

3eneral Statutes $ 5-271(c). A union breaches its duty of fair representation when the

:vidence demonstrates that the union has failed “to serve the interests of all members

vithout  hostility or discrimination toward any, to exercise its discretion with complete

;ood  faith and honesty, and to avoid arbitrary conduct”. Vaca v. Sipes, supra, 386 U.S.

177.

This court finds that the Labor Board applied the correct legal standard. See

Zenovese  v. Gallo Wine Merchants, Inc., 226 Corm.  475,488 n.12 (1993). The Labor,

3oard’s finding of negligence on the Union’s part in handling the plaintiffs’ grievance did

rot necessitate a finding of a breach of the duty of fair representation. Federal Court

iecisions  consistently hold that mere negligence on the part of a union does not constitute

1 breach of the duty of fair representation. Rvan v. New York Newspaper Printing

‘ressman’s Union No. 2,590 F.2d  45 1,455 (2d Cir. 1979); Walk v. PIE Nationwide Inc.,

258  F.2d  1323, 1326 (6*  Cir. 1992). Negligence on the part of a union, without more,

simply does not establish the necessary elements to sustain a breach of duty of fair

eepresentation  claim. Webb v. ABF Freight System, Inc., 155 F.3d  1230 (lOth Cir. 1998),

:iting United Steel Workers of America v. Rawson,  495 U.S. 362,372-73,  110 S. Ct.
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1904, 109 L. Ed. 2d 362 (1990). Moreover, in order to find that the Union’s actions were

arbitrary, the Labor Board had to determine, in light of the overall circumstances

presented, that the Union’s conduct was so far beyond a “wide range of reasonableness”

that it could properly be considered irrational. Air Line Pilots Assn.. International v.

O’Neill,  499 U.S. 65,66,  111 S. Ct. 1127, 113 L. Ed. 2d 57 (1991). In the present case,

based on the testimony and exhibits admitted during hearings, the Labor Board could and

did find the Union’s processing of its own institutional grievance as negligent. The Labor

Board then applied a correct legal standard to find that the Union’s negligence did not

amount to a breach of the duty of fair representation.

The plaintiffs also complain about the Union’s failure to keep them properly

informed of the status of the grievance. The plaintiffs contend that by requiring them to

prove that the Union “acted deliberately to mislead the employees”, the Labor Board

incorrectly added an element to the standard for duty of fair representation. However, the

Labor Board’s decision in this regard clearly was based upon a failure of the evidence

produced by the plaintiffs. The Labor Board’s decision was based upon a review of the

evidence in addition to a credibility determination concerning the plaintiff Yarincik’s

testimony, which was the link pin to this claim. The Labor Board stated: “The

Complainants’ case is based solely on Yarincik’s testimony, which is too vague and, at

times, illogical to carry its burden.” (ROR, Item 17, Decision No. 3335, p.16.) The

decision reflects that the Labor Board found, as a matter of fact, that there had not been

repeated and frequent inquiries on the subject of grievance C-708 and that, therefore, the

plaintiffs had not met their burden of proof. The Labor Board’s findings of fact are
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#upported by the record. Those facts do not evidence a deliberate intention to mislead the

blaintiffs, which would constitute bad faith conduct, nor do they evidence action on the

jar-t  of the union in such an arbitrary or perfunctory fashion such as to exceed all bounds

,f reasonableness. This court finds that the Labor Board’s finding in this regard was

,upported  by substantial evidence in the record and did not result from an incorrect legal

tandard.

The plaintiffs’ argument that the evidence established as a matter of law that the

u-non breached its duty of fair representation and that the Labor Board applied an

ncorrect legal standard does not find support in the record. Thus, the Labor Board’s

inding  of no breach of the Union’s duty of fair representation to the plaintiffs will not be

listurbed.

In conclusion, based on the foregoing, the plaintiffs’ administrative appeals from

he Labor Board’s decisions are dismissed.

Milhael Hartmere, Judge
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