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DECISION AND DISMISSAL OF COMPLAINT

On July 2, 1993, Local 2018, Council 4, AFSCME, AFL-CIO (the Union) filed a
complaint with the Connecticut State Board of Labor Relations (the Labor Board) alleging
that the Milford Board of Education (the School Board) had violated 6 7-470 of the
Municipal Employee Relations Act (MERA  or the Act) by several different actions.

On October 18, 1993, the Union filed an amended complaint with the Labor Board
alleging that the School Board was “interfering, restraining and coercing employees who
have exercised their rights under 0 7-468; discriminating against employees for their support
and testimony in support of the Union or Union positions and refusing to bargain collectively
in good faith. Said action constitutes a violation of, but not limited to, 0 7-470(a)(l),  (3) and
(4) of the Act”.



In its amended complaint, the Union cited the following actions as violations of the
Act:

1. The employer disciplined Pete Provo, custodian, for attendance after
Mr. Provo refused to accept the employer’s proposed compromise agreement
concerning an overtime call-in grievance.

2 . The employer unilaterally changed the practice of granting employees the Sick
Leave Bank days donated by co-workers. Specifically, the employer refused
to grant Judy Hessberger the sick leave bank days donated by her co-workers.

After the requisite preliminary steps were taken, the case came before the Labor
Board for a hearing on November 15, 1994. At the hearing, the  Union withdrew item one
above of the complaint and requested that the hearing be limited to item two above. Both
parties were represented by counsel and were allowed to present evidence, make argument,
and examine and cross-examine witnesses. Briefs were submitted by both parties, the second
of which was received by the Labor Board on December 21, 1994. Based on the entire
record before us, we make the following findings of fact, conclusions of law, and we dismiss
the complaint.

FINDINGS OF FACT

1 . The School Board is an employer within the meaning of the Act.

2 . The Union is an employee organization within the meaning of the Act.

3 . The School Board and the Union are parties to a collective bargaining agreement for
the period July 1, 1991 through June 30, 1995.

4 . Neither Article XII - Sick Leave, nor any other article of the collective bargaining
agreement makes provision for employees to donate sick leave to other employees with
insufficient leave to cover absences due to medical conditions.

5 . No written policy exists concerning employees donating sick leave to other employees
with insufficient leave to cover absences due to medical conditions.

6 . Between 1990 and 1993 the Union made five requests of the School Board for
employees to donate accrued but unused sick days to employees who were about to exhaust
their leave balances because of illness. Four requests were granted and one was denied.

7 . In each instance referred to above, the Union submitted a request for approval to the
School Board, which considered the request and granted or denied it.
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8. On April 6, 1993, the Union requested permission to donate sick days to employee
Judy Hessberger from members’ sick time, which request was considered and denied by the
School Board at its meeting on June 8, 1993.

CONCLUSIONS OF LAW

1. The unilateral change by an employer of an existing condition of employment, which
involves a mandatory subject of bargaining, constitutes an illegal refusal to bargain and a
violation of the Act.

2 . Sick leave is a mandatory subject of bargaining.

3 . In order for the Union to establish a prima facie case of an unlawful unilateral
change, it must show that there has been an existing fixed practice and a clear departure
from that practice without bargaining.

4 . The Union has failed to prove that there was a fixed practice in which the School
Board automatically allowed members to donate sick time to other members who were
exhausting their leave balances.

5 . The Union has failed to prove a violation of 8 7-470 of the Act.

DISCUSSION

The questions before the Labor Board are whether there existed a fmed  past practice
of automatically allowing employees to donate sick days to other employees and, if so,
whether the School Board, in denying this benefit to Judy Hessberger, unilaterally changed
or modified that practice.

The Union and the School Board agree, and evidence confirms, that four employees
received transfers of sick leave from union members during the period 1990 to 1993. The
School Board cited a fifth case during this period, when a Union request to donate sick leave
to another employee was denied by the School Board.’ In each instance, the testimony and
evidence established that a request was made by the Union to the School Board, which
considered it and approved or denied.

I We do not consider the Union’s testimony and evidence concerning two  additional instances of transfer
of sick leave that occurred subsequent to the denial of Hessberger’s request because those instances are
not relevant to a determination concerning the practice prior to the denial of Hessberger’s request.
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The Union contends that the School Board had a long-standing practice of
automatically granting to employees, who exhaust their sick leave banks, the right to receive
sick leave from other employees who were willing to donate accrued sick leave. It is the
School Board’s position that the relatively few instances of such actions are insufficient to
constitute a past practice and that the School Board did not have a practice of automatically
granting such requests. The School Board asserts that each request was individually
evaluated.

It is the Union’s burden to prove the existence of a fixed  past practice from which the
employer has departed. New Canaan Board of Education, Decision No. 1858 (1980);
Darien Board of Edwztion, Decision No. 2666 (1988); Nor&k  Boad  of Education/City
of Nom&,  Decision No. 2847 (1990). In the present case, the Union has failed to meet
that burden in that there is no evidence from which we can conclude that, in the past, the
School Board automatically granted such requests. Instead, the School Board demonstrated
convincingly in testimony and evidence that it considered each request individually rather
than granting pro forma approval.Addi t iona l ly ,  the  Union’s  ev idence  showed tha t ,  in  each
instance in which an employee wished to receive sick time, the Union submitted a document
through the chain of command that clearly indicated a “request” for approval was being made
from the School Board. Since the Union has failed to prove that there was a fixed past
practice of automatically allowing employees to donate sick days to other employees, it
cannot establish a prima facie case.

_ORDER

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the Municipal Employee Relations Act, it is hereby

ORDERED, that the complaint filed herein be, and the same hereby is, DISMISSED.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/Anthonv Sbona
Anthony Sbona,
Board Member

s/Sandra Biloon
Sandra Biloon,
Alternate Board Member



CONCURRING OPINION OF CHAIRMAN LAREAU

I conclude that the Board of Education did not make a unilateral change in the
practice of granting employees the sick leave bank days donated by co-workers, since the
evidence did not establish a past practice of automatically granting requests for use of this
donated time. Rather, the evidence showed that in the past management exercised its
discretion on this subject. The complaint should be dismissed.*

s/Margaret  A. Lareau 7127195
Margaret A. Lareau

* I participated in the deliberation of this case, and this represents my conclusion. I resigned prior to
drafting of the Board’s opinion, and was not available to review that document.
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CERTIFICATION

I hereby certify that a copy of the foregoing was mailed postage prepaid this 23rd day
of August, 1995 to the following:

J. William Gagne, Jr. Esq.
Gagne & Associates
1260 Silas Deane Highway
Wethersfield, Connecticut 06109

Dr. Mary Jo Kramer
Superintendent of Schools
Milford Board of Education
70 West River Street
Milford, Connecticut 06460

Warren Holcomb, Esq.
Berchem, Moses & Devlin
75 Broad Street
Milford, Connecticut 06460

William Kluytenaar, Staff Representative
Council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Connecticut 06051

,%.
Agent
Connecticut State Board of Labor Relations
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