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DECISION AND DISMISSAL OF COMPLAINT

On May 29, 1992, Local 1303-251, Council 4, AFSCME, AFL-CIO (the Union) filed
with the Connecticut State Board of Labor Relations (the Labor Board) a third amended
complaint against the Berlin Board of Education (School Board). In its complaint, the Union
alleges that the School Board violated 6  7-468(a) and &!  7-470(l)(2)(3)(5)  of the Municipal
Employee Relations Act (the Act). Specifically, the Union alleges that the School Board
violated the rights of Union President Samuel Giumelli for engaging in protected activity by:
(1) harassing the Union President while he was carrying out his duties; (2) refusing to
discuss grievances filed under the collective bargaining agreement; (3) disciplining the Union
President for his conduct during his investigation and/or presentation of grievances against
the School Board; and (4) terminating the Union President’s employment for his Union
activity.



After the preliminary administrative steps had been taken, the matter came before the
Labor Board for hearings on December 17, 1991, March 5, May 21, June 11, September 28,
November 17, and December 4, 1992, January 29, 1993, February 23, February 24,
April 26, and May 24, 1993. Both parties were represented and allowed to present
testimony and evidence and to cross-examine witnesses. Both parties filed briefs, the last of
which was received by the Labor Board on July 2 1, 1993. Based upon the record before us,
we make the following findings of fact, conclusions of law and we dismiss the complaint.

FINDINGS OF FACT

1 . The Berlin Board of Education is an employer within the meaning of the Act.

2 . The Union is an employee organization within the meaning of the Act and has been
the exclusive collective bargaining representative of a bargaining unit comprised of custodial
and maintenance workers employed by the Berlin Board of Education.

3. Prior to his termination, Samuel Giumelli had been employed by the School Board for
approximately twelve years as a custodian, and at all times material hereto was the President
of the Union. Prior to becoming President of the Union sometime early in 1990, Giumelli
held the position of Vice-President of the Union for approximately two years. (Tr. VII, 720)

4 . Giumelli was responsible for cleaning assigned rooms and bathrooms at Berlin High
School on the second shift, from 2:00 p.m. until 11:00 p.m., reporting to John DeMay,  the
night Foreman. At all times material hereto, the custodial staff was subject to a collective
bargaining agreement, with effective dates July 1, 1989 through June 30, 1992. (Ex. 1)

5 . Giumelli’s annual performance review for the 1987-1988 school year was generally
satisfactory, except in the area of “Staff Interaction”, an area which needed improvement,
and where it is consistently noted his tendency to get angry and lose his temper with
supervisors and co-workers, Specifically, it was noted that “Sam should be sure not to get
angry or lose his temper with supervisors or fellow employees”. Similarly, Giumelli’s
1988-1989 performance evaluation noted that in the area of “Cooperation” his performance
was unsatisfactory; in the area of “Interactions with Staff” his performance needed
improvement. (Ex. 26-29)

6. Giumelli had been formally reprimanded or warned for his abusive language, bad
temper and/or acts of insubordination on numerous occasions prior to May, 1991. (Ex. 5,
13A,  13B,  17-22). Giumelli frequently used profane language in the presence of others. For
example, in 1988 Giumelli received two written warnings for using abusive language toward
his supervisor. (Ex. 17, 18)
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7 . On November 27, 1989, Thomas Galvin, the Principal, hand-delivered to Giumelli a
memorandum criticizing Giumelli’s behavior. The letter referenced a series of incidents
during the previous six months where Giumelli had used obscene and derogatory language
toward his superiors and co-workers. This letter also noted that he had been warned
previously that discipline would result, if he continued in this type of behavior, i.e., the use
of rude, insulting and obscene language. Upon receiving the memo, Giumelli became
incensed, started yelling at Galvin about him abusing his rights and walked off the job. On
November 30, 1989, Galvin summarized the November 27, 1989 meeting in a memo to
Giumelli and warned him that:

If I have reason to speak to you again, you will be expected not to yell, not to
point your finger in a violent way, not to carry on in an uncontrolled way. If
you do engage in this behavior, I will have to end the conversation and dismiss
you from your shift if your behavior continued [sic] to be like this. (Ex. 13B)

8. The School Board did not pay for Giumelli’s leaving work on the 29th,  and Giumelli
grieved contending that he was ordered to leave. Mr. Freeman, then Director of Business
Operations, heard the grievance and ruled in Giumelli’s favor stating that “the interpretation
or discussion . . . could have been misinterpreted or misunderstood”. Nonetheless, Freeman
warned Giumelli about his language, his lack of respect for superiors and stated that
disciplinary action would be taken if such conduct reoccurred.

9 . Russell Baldwin has been the building superintendent at Berlin High School since
November, 1983. As building superintendent, Baldwin is responsible for the custodial
services in the building and supervises the staff of ten employees. (Tr. 2, 169)

10. Since approximately 1990, Mr. Baldwin has kept a personnel file of incidents that
occurred with the custodial staff, including Giumelli. Baldwin would record his version of
an incident and keep it in a separate file. Baldwin kept these records because of the
increasing disagreements he experienced with the custodial staff after Giumelli became
President of the Union. (Ex. 7, 8, 9, 11 Tr. 3, 236)

11. George Synnott and David Matthews are employed as Assistant Principals at Berlin
High School. The Assistant Principals’ responsibilities include the overall maintenance of
the school, including the general management of custodial services. In this capacity, the
Assistant Principals have participated in grievance hearings or other disagreements at the
request of the School Principal.

12. Thomas Galvin has been employed as the Principal of Berlin High School for
approximately fifteen years. As the Principal, Galvin is responsible for the daily operations
of the High School, including personnel management of faculty and staff. (Tr. 4, 364)
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13. The disciplinary procedure in effect at Berlin High School commences with an attempt
to resolve the problem at the lowest possible level with oral and then written warnings,
proceeding to fact-finding hearings to give the employee an opportunity to tell his side of the
story with Union representation. Before implementing any level of discipline, the Principal
does not have to seek permission from any other authority.

14. The custodial office at the High School is located in the front of the school at the
lower level and is actually two rooms separated by a common wall. The front part of the
office, which contains Russ Baldwin’s desk, opens onto a main hallway where students,
teachers, and other personnel in the schools pass frequently. The rear room contains lockers
for the custodial staff. (Ex. 42, Tr. 2, 173)

15. Custodial overtime is determined by seniority on a rotating basis. As overtime
assignments become available, custodians are contacted; when a custodian accepts a given
overtime assignment, his name is then moved to the bottom of the list. An employee would
lose his slot on the rotation for that day if he was out sick or on vacation. Overtime
assignments are tracked on a monthly chart where missed rotations and accrued overtime
hours are noted for each employee. The chart is used to correct imbalances in the
assignment of overtime hours in order to equalize the distribution of overtime hours over the
course of a month. Baldwin is primarily responsible for scheduling overtime assignments.
(Ex. 39, Tr. 9, 981).

16. The distribution of overtime gave rise to numerous grievances by the custodial staff,
many of which were filed by Giumelli. (Ex. 36A,  D, H, L, M, 0, P, Q)

17. On May 3, 1991, several custodial employees complained about overtime distribution
for the upcoming week-end. Giumelli brought their concerns to Baldwin’s attention at
approximately 155  p.m. on Friday, May 3, 1991. (Tr. 2, 174-179).

18. Baldwin explained to Giumelli that the overtime schedule for the weekend had been
determined pursuant to the established system. Giumelli replied that the school system’s
$81,000 administrator was not very competent, referring to the Principal, Galvin. Giumelli
also suggested that Baldwin was dealing in bad faith.

19. After this exchange with Giumelli, Baldwin immediately approached Galvin and
explained to him that there was a disagreement about the overtime on the part of some of the
men. Galvin inquired as to whether Baldwin felt the overtime schedule was accurate;
Baldwin assured him that it was. Galvin told Baldwin to tell the men to work their assigned
shifts and, if they continued to be dissatisfied with the overtime schedule, they could file a
grievance.

4



20. Baldwin then returned to the custodial office to inform Giumelli of Galvin’s position,
which was to uphold Baldwin’s decision. Giumelli expressed his displeasure with Galvin’s
response. During the conversation, Giumelli accused Baldwin of being up to his old tricks
again and pointed his finger at him. Giumelli became verbally abusive calling Baldwin
incompetent and accusing him of “bungling” his duties. (Tr. 2, 179).

21. Baldwin then asked more than once whether or not Giumelli was going to work his
scheduled overtime that weekend. Each time, Giumelli refused to respond as to whether or
not he was going to work. Thereafter, Baldwin looked at the eligibility list and determined
who would be next in line to work the overtime in the event that Giumelli did not show up to
work his scheduled shift. Giumelli did, in fact, work his scheduled shift that weekend.

22. Before leaving work on May 3, 1991, Baldwin returned to Galvin’s office and related
to him the previous conversation with Giumelli. Baldwin told Galvin that he was very upset
by the situation.

23. On May 7, 1991, Principal Galvin held a meeting to discuss the events of May 3,
1991. In attendance were Galvin, Baldwin, Synnott, Giumelli, and Anna Laposta, the Union
steward. Ms. Laposta attended the meeting at the request of Giumelli, who wanted to have a
Union representative present. The meeting occurred at approximately 2:30  p.m. in Galvin’s
outer conference room.

24. Galvin asked Baldwin to explain what had happened on Friday, May 3, 1991.
Baldwin stated that Giumelli became argumentative when he tried to explain the overtime
situation, insulted him and refused to answer Baldwin’s repeated questions as to whether he
would be working his assigned overtime shift. Galvin then asked Giumelli for his version of
the events of May 3. Giumelli refused to comment, repeatedly stating that the meeting was
out of order and that Galvin needed to take lessons in labor law.

25. Galvin then stated that Giumelli’s insubordinate behavior, such as raising his voice
and being uncooperative, was unacceptable and would not be tolerated. Galvin noted that
Giumelli had been reprimanded for this type of behavior in the past and had been warned
previously that further insubordinate behavior would result in disciplinary action. At that
point Giumelli became very angry stating that he was not going to “listen to that” and that
the meeting was not right. Galvin then told Giumelli that he reached the conclusion that his
behavior of not communicating with his supervisor and being verbally abusive was
inappropriate and that he would be suspended for two days. (Tr. 4, 378-379).

26. At that point, Giumelli became more agitated, got up out of his seat and told Galvin
that he was incompetent and “he would have [him] up at the Labor Board” and that “we’d
better all get good lawyers”. Giumelli then asked whether or not he was suspended that day.
Galvin informed him that he was to work his scheduled shift that evening. Thereafter,
Giumelli got up and walked out of the meeting, slamming the door as he left, despite the fact
that Galvin informed him that the meeting was not finished. Moments later, Giumelli
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returned to the conference room to retrieve something he had left behind and told Galvin that
he was going to sue for harassment, yelling and shouting the entire time, and repeated his
warning that “we had all better get good lawyers”. Giumelli did not work his scheduled shift
that evening, contrary to Galvin’s instruction. (Ii-.  2, 184, Tr. 4, 378-383)

27. The two day suspension by Galvin was never implemented. Although Giumelli did
not report to work on May 8, 1991, he was, in fact, paid for that day, at the request of
Galvin. (Ex. 35, Tr. 5, 519)

28. On May 8, 1991, Galvin contacted Roman Czuchta, the Director of Business
Operations for the Berlin Board of Education. Czuchta supervises all custodial and cafeteria
personnel in the school district, including unit and non-unit employees. He is also Step 3 in
the grievance process for unit employees, reporting directly to the Superintendent of Schools.
Czuchta then established a meeting with the parties on the following day, May 9, 1991, to
discuss the events of May 3 and May 7, 1991. (Tr. 5, 515, 517, 520)

29. On May 9, 1991, Czuchta met with Galvin, Baldwin, Synnott, Giumelli and
Ms. Laposta. Czuchta indicated that the purpose of the meeting was to investigate the events
of both May 3 and May 7, 1991 and to make a determination as to whether disciplinary
action should result. (Tr. 5, 520, 521)

30. Again, as at the May 7, 1991 meeting, Giumelli refused to comment when asked to
give his side of the story, stating that AFSCME headquarters had advised him to remain
silent. Ms. Laposta, the Union steward, also did not speak at this meeting. (Tr. 5, 521,
524)

31. Thereafter, Czuchta implemented a two-day suspension to take effect on May 9 and
10, 1991 for Giumelli’s insubordinate behavior on May 3 and 7, 1991. Czuchta verified the
suspension by letter to Giumelli. (Ex. 2, Tr. 5, 525)

32. Giumelli grieved both the May 9 and 10, 1991 suspension, which was implemented,
as well as the May 7 and 8, 1991 suspension, which never took effect. Both grievances are
pending before an arbitrator. (Ex. 35)

33. On May 14, 1991, John DeMay,  the night Foreman, reported Giumelli for yelling at
him. In response, Galvin scheduled a meeting for May 16, 1991 to resolve the complaint.
When Giumelli received notice of the meeting, he informed Galvin that he wanted Union
representation and that the meeting would occur at a time convenient to Giumelli. Giumelli
did not show up for the May 16, 1991 meeting, so Galvin rescheduled it for the following
day. Giumelli was out sick on May 17, 1991 and did not attend this meeting. Galvin sent a
memo regarding the situation to Czuchta. A meeting was eventually held although the record
fails to reveal its disposition. (Ex. 21, 22, Tr. 5, 462, 464)
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34. On October 10, 1991, at approximately 11: 10 a.m., there was a food fight among
students in the High School cafeteria. Galvin told Baldwin to arrange for additional custodial
help to clean up the mess. (Tr. 2, 188-191)

35. Pursuant to the established procedure, Baldwin called the first employee on the
seniority list, Richard Radil, who agreed to work the overtime. Baldwin attempted to reach
Giumelli, the next name on the list, around 11:30  a.m. There was no answer. Baldwin then
contacted Chester Dzierlatka, who agreed to work the overtime. Baldwin once again tried to
reach Giumelli by telephone, but there was still no answer. Finally, Baldwin contacted Mike
Kielbowicz, informing him that since Giumelli could not be reached, he was the next in line.
Mike Kielbowicz also agreed to work the overtime. All three men were to report at 1:OO
p.m., an hour earlier than their usual shift started. (Tr. 2, 190, 191, Ex. 8)

36. Around 1:00 p.m., Baldwin was in the custodial office where he encountered the men
assigned to work the overtime, as well as Giumelli, who was there to help another worker
file a grievance. Baldwin told Giumelli that he had tried to contact him to work the
overtime, but that he had been unable to reach him. Giumelli then yelled at Baldwin and
called him a liar. Baldwin attempted to explain that he had in fact called Giumelli but
Giumelli refused to believe him. (Tr. 2, 192).

37. The following day, October 11, 1991, Giumelli approached Baldwin in another part
of the school building and requested a meeting with some of the men in the custodial office
to discuss a dispute about the overtime schedule for the upcoming weekend. When they
reached Baldwin’s office, Giumelli closed the outer door and told Baldwin that Dzierlatka
and Kielbowicz were dissatisfied with the overtime schedule. Giumelli then went into an
adjoining room. (Tr. 2, 195)

38. Baldwin explained to Dzierlatka and Kielbowicz that, because of the rotation system
and the fact that they had worked overtime the day before, they were now at the bottom of
the list, and that Giumelli was scheduled to work over the weekend since he had not been
reached the day before. At this point, Giumelli reentered the office and again called Baldwin
a “God damn fucking  liar” and told him that he should get a job selling used cars because he
could sell anyone on anything. (Tr. 2, 197)

39. On October 28, 1991, a meeting was held at the Board of Education offices. Synnott
conducted the meeting at the request of Galvin, who was attending a funeral. Also in
attendance were Baldwin, Giumelli, Lombard, staff representative for Council 4, and Steve
Jurzyk, a night custodian, accompanied by his son who served as a Polish interpreter. (Tr.
3, 319)

.?.
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40. Synnott started the meeting by explaining that its purpose was to gather information
relative to Baldwin’s complaint stemming from the events of October 10 and 11, 1991. In
addition, there had been a complaint about the dirty condition of the video amphitheater,
which had been assigned to Giumelli to clean for a special event. Before Baldwin had an
opportunity to present his concerns, Giumelli interrupted, claiming that the meeting was out
of order, in violation of labor law, and that he would not participate unless Roman Czuchta,
the business manager, was present. (Tr. 3, 321-323)

41. Both custodians who were present on October 11, 1991, Dzierlatka and Kielbowicz,
were called into the meeting; they verified that they had heard Giumelli call Baldwin a liar.
(Tr. 3, 330)

42. When the issue of the video amphitheater was raised, Giumelli became angry and
loud, using derogatory language and accusing Synnott of defamation. At one point, Giumelli
got up from his chair and pointed his finger in Synnott’s face, calling him “an educated
dummy” and “a joker”. Synnott asked Giumelli to be seated and to refrain from speaking in
such a manner; eventually Giumelli did subside. Giumelli finally responded that he and
Steve Jurzyk had had trouble with the machine used to clean the floors and had used mops
instead. Jurzyk, through his interpreter, confirmed that there had been a problem with the
equipment and that they had been forced to clean the amphitheater by hand. (Tr. 4, 340 -
346)

43. Synnott reported on the October 28, 1991 meeting to Galvin, who recommended a
five-day suspension for Giumelli’s insubordination and inappropriate behavior. Galvin then
called Czuchta and informed him of his recommendation. (Tr. 4, 421, 422, Ex. 10)

44. Czuchta received the summary of the October 28, 1991 meeting from Synnott and
statements from Galvin and Baldwin relevant to the October 10 and 11, 1991 incidents. (Ex.
7, 10, 16). On receipt of these documents, Czuchta contacted Lombard, the Union’s staff
representative, to set-up a meeting with him and Giumelli. (Tr. 5, 533)

45. A meeting was established for November 6, 1991, and was reconvened on November
13, 1991. In attendance at these meetings were Baldwin, Synnott, Galvin, Giumelli and
Lombard. Czuchta asked Giumelli to tell his side of the story. Giumelli denied any wrong
doing and denied using profane language or behaving insubordinately. However, other
custodians testified that they had heard Giumelli call Baldwin a liar. (Tr. 5, 536, 539)

46. After hearing all of the testimony, Czuchta determined that discipline was appropriate
and advised Giumelli that he was suspended for five days. Czuchta’s five-day suspension of
Giumelli has been grieved. (Ex. 4)
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47. In December, 1991, Galvin asked Matthews, the Vice-Principal, to investigate the
overtime schedule in an attempt to resolve the difficulties that had continued to arise. On
numerous occasions between December, 1991 and January, 1992, Matthews met with
Giumelli, DeMay, Baldwin and Ray Cotto,  the past President of the Union. These meetings
resulted in the overtime procedure outlined in a memo dated January 9, 1992. (Ex. 39).
After the document was formulated, there was a meeting with all the custodians and
supervisors at the custodial dressing quarters to discuss the procedure. The document was
given to the employees prior to the meeting so that they had an opportunity to raise their
concerns at the meeting. Matthews asked Baldwin to maintain the overtime chart and keep it
up-to-date. (Tr. 9, 977-988)

48. Thereafter, Matthews mediated overtime disputes. During the time period between
January 9, 1992 and mid-May, 1992, Matthews mediated at least four overtime disputes.
(Tr. 9, 983, 996)

49. On May 7, 1992, Kielbowicz and Giumelli got into an argument in the custodian’s
office, in the presence of Dzierlatka, about overtime assignments. The argument became
very heated, and Giumelli called Kielbowicz derogatory names and used profanity.
Kielbowicz responded by using similar language. (Ex. 42, Tr. 9, 1038, 1055)

50. DeMay, the night foreman, was on the phone in the back room when he heard yelling
and swearing. There were students in the hallway outside the custodial office who heard the .,,
noise and came to the door of the custodian office. DeMay told the students to leave and
then went in and told Giumelli and Kielbowicz to stop swearing and get to work. (Tr. 9,
1055-1060)

51. DeMay then informed Baldwin of what had happened. DeMay, Baldwin and
Kielbowicz then went up to Galvin’s office. Kielbowicz told Galvin that he had been
insulted and sworn at by Giumelli and that he did not feel that he should have to put up with
such treatment. DeMay added that Giumelli had been abusing the men far too long. (Tr. 9,
1060-1061)

52. Kielbowicz received a written reprimand for using obscene language in the argument
with Giumelli on May 7, 1992. (Ex. 41)

53. After the meeting broke up, Galvin expressed his concern to Synnott that nobody had
seen Giumelli for the past hour or so. Galvin did not even know whether Giumelli was still
in the building since Giumelli had left the building after a disagreement in the past. (Tr. 10,
1086)

54. Galvin went to Giumelli’s assigned work area on the first floor. Students were
typically in this portion of the building after school hours because the area contains the boy’s
locker room, the gym, lecture rooms and the yearbook office. Galvin saw students in the
area as he approached Giumelli’s work area. (Tr. 10, 1089)
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55. Galvin found Giumelli there and asked him if everything was okay and Giumelli
responded “how do I look to you” at which time Giumelli became insulting, yelling “Are
you checking up on me? Are you threatening me?” Giumelli became increasingly loud,
claiming that Galvin was threatening and harassing him and that he was going to take Galvin
to the Labor Board. Galvin told Giumelli that he should calm down and get back to work.
When Giumelli persisted in his verbal attack, Galvin responded that Giumelli would have to
leave if he did not calm down. Giumelli angrily asked him to repeat his last statement,
which Galvin did. Giumelli turned and started to walk away and as he walked through the
doorway to the business corridor he called out in a loud voice that Galvin was a “dummy”.
(Tr. 10, 1091).

56. Galvin went back upstairs, told Synnott what had happened, and then put his notes
together. (Ex.  43C). Galvin then called Czuchta to let him know what had occurred and to
inform him that there would be a meeting of the custodial staff to discuss this incident. (Tr.
10, 1102)

57. On May 8, 1992, there was a meeting at the Board of Education offices. In
attendance were George Synnott, Russ Baldwin, Ray Cotto,  Charles Lombard, John DeMay,
Chester Dzierlatka, and Giumelli. Galvin allowed each individual the opportunity to explain
their version of the event. When it was Giumelli’s turn, he instead started to talk about
concerns he had about grievances. Despite Galvin’s attempt to redirect the discussion,
Giumelli would not respond to the questions that Galvin asked. (Tr. 10, 1102-l 110)

58. When Galvin tried to question Baldwin, Giumelli interrupted and became very hostile
towards Baldwin. Galvin told Giumelli to wait his turn and that he was not allowed to
interrogate in that manner. Giumelli became angry and started to leave the meeting, but
Lombard convinced him to remain. Giumelli continued to interrupt and Galvin told him to
stop. At that point Giumelli got out of his seat and leaned toward Galvin, pointing his finger
in Galvin’s face and stated that he was going to shove his “rights down [Galvin’s] throat”
and that Galvin “should go back to college”. Again, Lombard tried to convince Giumelli to
quiet down and participate, but Giumelli got louder and more abusive. Finally, Giumelli left
the meeting. (Tr. 10, 1107-1111)

59. After Giumelli left, Galvin informed Lombard that Giumelli was to remain out of
work with pay until the situation was resolved because Galvin did not want Giumelli at the
worksite. (Tr. 10, 1110)

60. After the meeting, Galvin recommended to Czuchta that Giumelli’s employment
should be terminated. (Ex. 43A Tr. 10, 1112, 1122). Thereafter, Theodore Rokicki, the
Superintendent of the Berlin School system, became involved and notified Giumelli of his
intention to provide a hearing on the matter. (Ex. 44)
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61. On May 13, 1992, Rokicki held a meeting with DeMay,  Galvin, Synnott, Giumelli,
Lombard and Baldwin. At this meeting, Galvin, Synnott, and DeMay  described the events
that had taken place on May 7 and 8. Giumelli chose not to comment. Mr. Lombard did
speak, but the record does not disclose what he said. Based upon his findings at this
meeting, as well as on the review of various documents, Rokicki terminated Giumelli’s
employment effective May 18, 1992. (Tr. 11, 1231, 1232)

CONCLUSIONS OF LAW

1. The evidence presented failed to establish that Giumelli was disciplined and
discharged for engaging in activities on behalf of the Union.

2 . Since the Union did not meet its burden of proving that Giumelli was terminated for
reasons related to protected concerted activities no prohibited practice has been established.

DISCUSSION

The issue in this case is whether the School Board disciplined and discharged Union
President Giumelli as a result of his activities on behalf of the Union. The Union has alleged
four specific actions taken by the School Board against Samuel Giumelli, which it claims to
be discrimination for his engaging in concerted protected activities. These actions, as listed
in the Union’s third amended complaint, are that the School Board: (1) harassed Giumelli
while he was carrying out his duties; (2) refused to discuss grievances brought to them;
(3) disciplined Giumelli for his actions and the words spoken during Giumelli’s investigation
and/or presentation of grievances against the School Board; and (4) terminated Giumelli for
his Union activities, in particular for his conduct at a meeting called by management.
However, in regard to the allegation that the School Board failed to discuss grievances with
Giumelli, the Union neither presented any evidence relevant to this charge, nor did they brief
the allegation. Therefore, we will treat that allegation as abandoned.

We note, at the outset, that much of the Union’s case, in regard to what Giumelli said
or did not say, relies almost exclusively upon the testimony of Giumelli. We have found his
testimony to be overwhelmingly unresponsive, evasive and, at times, contradictory. On the
other hand, the School Board’s witnesses all testified consistently and credibly regarding
Giumelli’s behavior. Thus, to the extent that Giumelli’s testimony is contrary to the School
Board’s witnesses, we have not credited his testimony.
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It is well-established that if an employer discriminates against, or threatens an
employee because he has engaged in such union or other protected activity, it violates the
provisions of 0 7-470(a)(l).  Such conduct by an Employer has an obvious tendency to
discourage such activities by employees. C%y of Waterbury, Decision No. 1074 (1972). In
Tort-&ton  Board of Education, Decision No. 3204 (1994),  we summarized the proper mode
of analysis:

Where a complainant alleges that employees were discriminated against in their
employment because of activity on behalf of a Union, the complainant has the initial
burden of proving that the discriminatory action was taken because of these protected
activities, or at least that the protected activities were a substantial factor in bringing
about the adverse actions. Connecticut Yankee Catering Co., Inc., Decision No.
1601 (1977). Using an analytical framework such as is found in Wright Line, 251
NLRB 1083, 105 LRRM 1169 (1980); enforced, 622 F.2d  899 (1st Cir. 1981); cert
denied, 455 U.S. 989, 102 S.Ct.  1612, we determine first whether a complainant has
established a prima facie case of discrimination. Once the prima facie case is
established, we then determine whether the employer has established an affirmative
defense thereto. Town of Greenwich, Decision No. 2257 (1983),  affd  O’brien v.
State Board of Labor  Relations, 8 Conn. App. 57 (1986); and Town of Windsor
Locks, Decision No. 2836 (1990),  appealed on other grounds, aff’d  Police
Department of The Town of Windsor Locks v. Connecticut State Board of Labor
Re&tions,  et al, 225 Conn. 297 (1993); Sheriff’s Department Fairfield County,
Decision No. 3106-B (1993).

A prima facie case includes proof that, 1) the employee engaged in protected,
concerted activities, 2) the employer had knowledge of those activities, and 3) the
employer harbored anti-union animus. se Sheriff’s Department, FairjZeM  County,
Decision No. 3106-B (1993),  citing Hardin,  Developing Labor Law, Third Ed.
(1992) at p. 194.

Turning to the facts in the instant case, it is not disputed that Giumelli, as Union
President, filed a number of grievances on behalf of himself and others alleging various
contractual violations, especially in regard to the assignment of overtime.
grievances is protected activity. However,

The filing of these
“an employee cannot insulate himself from

discharge for cause simply because he or she happens to engage in activity protected by the
Act”. Giant Open Air Market, 231 NLRB No. 157, 96 LRRM 1227 (1977). We conclude
that the evidence demonstrates that Giumelli’s actions, which led to his discipline and
ultimately to his discharge, were clear-y insubordinate and do not constitute protected
conduct. Thus, the Union failed to establish a prima facie case. For purposes of analysis,
however, we will adhere to the structure outlined by the Union in its brief.
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Anti-Union Animus

The Union first argues that there is both circumstantial and direct evidence of anti-
union animus. In this regard, it points to the fact that it was not until 1990, when AFSCME
became the exclusive bargaining representative for the bargaining unit, that serious problems
with Giumelli surfaced. Until that time there was little grievance activity and few if any
disciplinary problems. The facts, however, overwhelmingly reveal that the School Board had
problems with Giumelli’s interactions with supervisors and staff long before he assumed the
Presidency of the Local. ’

Giumelli’s overall performance evaluation, for the 1987-88 school year, was generally
satisfactory. However, in the category of “Interactions With Staff”, his performance
bordered on Unsatisfactory. Specifically, it was noted that “Sam should be sure not to get
angry or lose his temper with supervisors or fellow employees”. Similarly, Giumelli’s
1988-89 performance evaluation noted that in the area of “Cooperation” his performance was
unsatisfactory; in the area of “Interactions with Staff” his performance needed improvement.
Also, in 1988 Giumelli received two written warnings for abusive language to his supervisor.
(Exs. 17, 18).

On November 27, 1989, Thomas Galvin, the Principal, hand-delivered to Giumelli a
memorandum criticizing Giumelli’s behavior. The letter referenced a series of incidents
during the previous six months where Giumelli had used obscene and derogatory language
toward his superiors and co-workers. This letter also noted that he had been warned
previously that discipline would result if he continued in this type of behavior, i.e., the use
of rude, insulting and obscene language. Upon receiving the memo, Giumelli became
incensed, started yelling at Galvin about him abusing his rights and walked off the job. On
November 30, 1989, Galvin summarized the November 27, 1989 meeting in a memo to
Giumelli and warned him that:

If I have reason to speak to you again, you will be expected not to yell, not to
point your finger in a violent way, not to carry on in an uncontrolled way. If
you do engage in this behavior, I will have to end the conversation and dismiss
you from your shift if your behavior continued [sic] to be like this. (Ex. 13B)

The School Board did not pay for Giumelli’s leaving work on the 29th,  and Giumelli
grieved contending that he was ordered to leave. Freeman, then Director of Business
Operations, heard the grievance and ruled in Giumelli’s favor stating that “the interpretation
or discussion . . . could have been misinterpreted or misunderstood”. Nonetheless, Freeman
warned Giumelli about his language, his lack of respect for superiors and stated that
disciplinary action would be taken if such conduct reoccurred.

I The record is not clear as to when Giumelli assumed the presidency of the Union, although it occurred
sometime in 1990.
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This evidence reveals that Giumelli had received numerous verbal and written
warnings regarding his rude, obscene and abusive language toward both his supervisors and
co-workers, prior to AFSCME becoming the bargaining representative and his assumption of
the role of Union President; a pattern that continued and intensified up to his discharge.
Thus, the Union has failed to prove that Giumelli’s conduct only became problematic after
the bargaining unit became a Local of Council 4 AFSCME and Giumelli’s taking over as
Union President.

The Union also claims that Giumelli filed numerous grievances with the School Board
concerning the overtime assignments for custodians at the high school. Prior to his assuming
the position of Union President, there were few grievances filed by custodians.

While evidence of increases in the number of grievances filed may support an
inference that discipline and/or discharge was motivated by anti-union animus, the evidence
in this case does not support such an inference. First, as the School Board correctly points
out, the parties did not have a grievance procedure prior to the 1990 amendment to the
contract. Second, and most importantly, the School Board presented credible and detailed
evidence that the sole reason for its decision to discipline and ultimately to discharge
Giumelli was his insubordinate behavior, which included leaving the worksite  without
permission and his use of insulting and offensive language towards his co-workers and
superiors. Thus, mere coincidence in timing between an increase in protected activity is not,
in and of itself, proof of anti-union animus. State of Connecticut, supra.

The evidence of Giumelli’s insubordinate behavior is overwhelming. In May of 1991,
Giumelli received a two-day suspension for refusing to answer a direct question from
Baldwin, his supervisor, and for leaving the school building in the middle of his shift, in
defiance of a direct order from Galvin.2

Six months later he received a five-day suspension for a series of inappropriate
actions towards his superiors and co-workers. The precipitating event that led to his
suspension in November, 1991 occurred on October 10, 1991. On that day there was a food
fight in the cafeteria and Galvin instructed Baldwin to arrange for extra staff to clean up the
mess. Baldwin phoned Giumelli’s home, but there was no answer. After several attempts
to reach Giumelli, Baldwin called several other bargaining unit members in order to provide
coverage. Several hours later, when Baldwin encountered Giumelli in the custodial office
and attempted to explain that he had tried to reach him, Giumelli called Baldwin “a liar”.
The next day, during a discussion with Kielbowicz and Dzierlatka to explain the upcoming
weekend overtime schedule, Giumelli again called Baldwin “a liar” and told him he should
get a job selling used cars. Thereafter, at a meeting conducted by Assistant Principal
Synnott to investigate the matter, Giumelli became belligerent and assaultive, pointing his
fingers at Synnott and accusing him of defamation. He walked out of the room at one point.
As a result, Giumelli was suspended for five days.

2 The record reveals that this suspension was not implemented.
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The events that led to Giumelli’s discipline, in May, 1992, follow the same pattern of
behavior that Giumelli had previously been warned and disciplined for; loud, obscene, and
insulting behavior and leaving the worksite  in contravention of a direct order. This outburst
took place in the custodial office just at the close of the school day and was overheard by a
group of students. Later that afternoon, when Galvin went to check on Giumelli’s condition,
Giumelli became loud, threatening and insulted Galvin calling him a “dummy”. The next
day there was a meeting called by Galvin to investigate the incident. In attendance were
George Synnott, Russ Demay, Ray Cotto,  Charles Lombard, a staff representative from
Council 4, John DeMay,  night Foreman, Chester Dzierlatka, and Sam Giumelli. Galvin
gave each individual involved an opportunity to explain their version of the event. When it
was Giumelli’s turn, he did not discuss the events of the preceding day, but instead started
to discuss his grievances. When Galvin began questioning Baldwin, Giumelli became hostile
and began interrogating Baldwin. When Galvin warned Giumelli that he could not
interrogate Baldwin in such a manner, Giumelli became angry and started to leave the
meeting, but was persuaded by Lombard to remain. At some point during this meeting,
Giumelli pointed his finger in Galvin’s face and threatened him stating that “he was going to
shove my rights down my throat” and that Galvin better “go back to college” and walked out
of the meeting. Thereafter, Galvin recommended to Czuchta that Giumelli should be
terminated. From this record evidence, it is clear to us that there was no disparate treatment
toward Giumelli in the School Board’s decision to terminate him.

The Union also argues that evidence of harassment and anti-union animus is revealed
by the maintenance of a personnel file kept by his supervisor, Russ Baldwin, at home.
Although the keeping of such a file at home may be unusual, we find no basis for the
union’s conclusion that the keeping of the file demonstrates anti-union animus. In addition,
we find absolutely no connection between the maintenance of these files and Giumelli’s
discharge. First, we find nothing unusual about a supervisor keeping notes on an
employee’s performance. In this regard, we note that Giumelli was not singled out for this
treatment. Baldwin, as a matter of practice, kept a file on every one of the employees under
his supervision, although Giumelli’s file, due to his repeated misconduct, was the most
active. Second, the decision to discipline and ultimately discharge Giumelli was made by
others, specifically, Thomas Galvin, Principal of Berlin High School, Roman Czuchta,
Director of Business Operations, and Theodore Rokicki, the Superintendent of Schools.
Although Baldwin had numerous incidents with Giumelli, whereby Giumelli used abusive
language toward him, it was ultimately Giumelli’s uncontrollable behavior during meetings
with Galvin, Czuchta and Rokicki that led to his termination. Third, in defending this case,
the School Board did not offer Baldwin’s notes to prove good cause to terminate Giumelli.
Thus, the suggestion that this file was maintained solely to “build a record . . . to support
the [School Board’s] decision to suspend and eventually terminate Giumelli” is totally without
merit.
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We also find that the Union’s citation of Metropolitan Edison Company v. National
Labor Relations Board, 460 U.S. 693 (1983) to be immaterial to our decision here. In
Metropolitan, the Employer disciplined local Union officials more severely than other
employees who participated in an unlawful work stoppage in violation of the collective
bargaining between the Union and the Employer. The U.S. Supreme Court, in upholding the
order of the NLRB, deferred to the NLRB’s  conclusion that the disparate penalty to Union
officers was likely to discourage participation in Union activities and was considered to be
inherently destructive. In this regard, the Union cites the May 7, 1992, incident as support
for this premise. The Union argues that night Foreman Demay, in reporting the incident to
Principal Galvin, failed to mention that other Union members were also being loud and
abusive and that they were not disciplined to the same degree as Giumelli. This argument
omits the key factual elements of this dispute. First, it was Baldwin, not DeMay, who
initially informed Galvin that there was a disagreement between Giumelli and other
bargaining unit members. At this meeting, Baldwin was accompanied by Mike Kielbowicz
and Foreman DeMay. (Tr. 1077). Mike Kielbowicz then explained how the argument
started; that they were discussing overtime assignments for the weekend and that Giumelli
said he was first in line for the assignment and Kielbowicz disagreed; that Giumelli started
cursing at him and that he also used abusive language. Since Kielbowicz acknowledged his
behavior to Galvin, it is irrelevant that DeMay did not mention Kielbowicz’s obscene
language.3  While it is true that Giumelli’s discipline was greater than the discipline given
to Kielbowicz, it is equally clear that Giumelli was not disciplined for one isolated act of
using profanity, but rather for his utter disregard of the repeated warnings he received for his
insubordinate, disrespectful and offensive conduct. Thus, we fail to find any disparate
treatment here.

Dismissal as Pretext

The Union’s next contention is that Giumelli’s discharge is a pretext because the
School Board was unhappy with the presence of the Union and that Giumelli’s suspensions
and termination were not for just cause, but only served to disguise its anti-union animus. In
this regard, the Union claims that the School Board’s assertion that Giumelli was
disrespectful and rude is purely subjective. Furthermore, they counter that Giumelli was
terminated, not for any act he actually committed, but rather for his bad attitude. We
disagree.

The Union offers several examples as evidence of a pretext, which in their view
clearly reveals anti-union animus. They claim that Giumelli: (1) was disciplined for his
failure to properly clean the amphitheater, when other bargaining unit members who were
also involved in the cleaning were not disciplined; (2) was suspended on May 7, 1991 for

3 Kielbowicz received a written warning for his language.
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leaving the worksite, when, in fact, he was told to leave; and (3) that any discipline meted
out in concern for the students was pretext@  since the evidence failed to establish exactly
the number of students who had overheard these arguments between Giumelli and his co-
workers. We find these claims are not supported by the evidence.

Turning first to the amphitheater incident, the record reveals that Giumelli was
suspended, not for his failure to properly clean the amphitheater, but rather for his pattern of
abusive behavior during a number of discussions concerning the allocation of overtime and
subsequent meetings to investigate the dispute. This behavior includes calling his supervisor
Baldwin a “God damn fucking  liar” on October 11, 1991, while Baldwin was attempting to
explain the upcoming overtime assignments with Dzierlatka and Kielbowicz; insulting and
threatening Assistant Principal Synnott during a meeting held on October 28, 1992 to
investigate the October 11, 1992 incident, which included calling Synnott “an educated
dummy” and “a joker”; refusing to answer Synnott’s questions regarding the cleaning of the
amphitheater, and leaving the meeting without permission.

Regarding the May 7, 1991 suspension, the Union presumably is arguing that
Giumelli’s subsequent suspension by Czuchta for leaving work without permission was
pretextual because he had already been suspended. This argument misstates the record.

The credible testimony reveals that a meeting was held on May 7, 1991 in Galvin’s
office to explore the May 3 incident. When questioned by Galvin, Giumelli refused to
respond to Baldwin’s allegations, instead he became argumentative and insulting and told
Galvin that the meeting was out of order. Galvin then told Giumelli that he had no choice
but to suspend him for two days. At that point Giumelli became angrier, telling Galvin that
he was incompetent and that he needed to get a good lawyer. Giumelli then asked whether
or not he was suspended that day and Galvin responded that he was to work his regular shift
that evening. At that point, Giumelli got up to leave. Despite being told to remain and to
complete his shift that evening, Giumelli left the meeting threatening to get his lawyer.
Galvin reported the incident to Roman Czuchta, Director of Facilities. Czuchta contacted
staff representative Lombard to schedule a meeting. During this conversation, Lombard was
informed by Czuchta that Giumelli was not to report to work the next day, the 8th.
However, Giumelli was paid for the 8th and was paid for the one hour he worked on the 7th
before he left without authorization. Thus, while Galvin told Giumelli that he was going to
be suspended for two days, that suspension was never enforced. Giumelli left the meeting in
contravention of Galvin’s directive and Galvin then referred the matter over to Czuchta, who
later imposed a two-day suspension, which Giumelli served on May 9 and 10, 1991.
(Tr. 527, Vol. 5).

Although the Union relies upon Giumelli’s and LaRosa’s  testimony to support its
contention that Giumelli thought he was suspended as of the meeting on the 7th,  we simply
do not credit this testimony. While we find LaRosa  sincere, she admitted that she had
limited command of the English language. Her testimony was only consistent in terms of her
lack of recall and vagueness. As for Giumelli, as we stated earlier, we found his testimony
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to be generally unresponsive and marked by equivocation, evasion and, at times,
contradiction. In fact, he was often uncooperative and combative when answering questions
from his own counsel.

We also fail to find any relevance to the Union’s claim that the evidence failed to
establish how many students actually witnessed the disagreements that took place between
Giumelli and others. First, the testimony is clear that students did overhear at least one of
the many disputes that Giumelli was involved in and, thus, whether there were only a
handful of witnesses or a large group does not excuse Giumelli’s behavior. Second, and
what is more important, Giumelli was not disciplined and/or discharged because students
simply overheard these arguments, but rather because Giumelli became increasingly
belligerent, rude and insubordinate despite many warnings and years of progressive
discipline.

In summary, the Union has failed to establish, either by direct or circumstantial
evidence, that Giumelli’s discipline was pretextual. The evidence failed to reveal any threats
of reprisals or statements of anti-union sentiment. In fact, the record evidence reveals that
the School Board attempted to maintain a cooperative relationship with the Union as
evidenced by the assignment of Assistant Principal Matthews to assist bargaining unit
members to resolve these disputes on an ongoing basis, whenever a problem arose. More
importantly, the record clearly reveals, as we have discussed extensively above, that the
School Board had legitimate reasons to discipline Giumelli.

In conclusion, we reject the Union’s assertion that Giumelli was discharged for a bad
attitude and not for his actions. As we have detailed extensively throughout our factual
findings and our discussion, Giumelli has engaged in a series of outrageous activities
including using loud, obscene and abusive language toward his co-workers and superiors,
ridiculing and threatening these same individuals, leaving his workstation in direct
contravention of an order not to leave, and being unresponsive, threatening and assaultive at
meetings with his superiors. These acts cannot remotely be characterized as simply a “bad
attitude”; they are substantial and significant acts of insubordination.

School Board’s Actions Interfere and Restrain the Union

The Union’s final argument is that Giumelli’s “rude” behavior was protected activity
under the Act. In this regard, they contend that all of Giumelli’s disagreements involved
overtime, and as Union President he had a duty to represent his members and enforce the
collective bargaining agreement. They contend that, however objectionable his statements
may be, he cannot be disciplined for them citing Crown Central Petroleum, 430 F.2d  724
(1970). This argument has no merit.
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In Crown Central Petroleum, supru, the court held that the Employer violated the
LMRA by disciplining two employees for their insubordinate statements directed at
supervisors at a grievance meeting. The Union, in its brief, asks us to focus upon the
following language of the Court:

“We agree with the Board that whether the remarks were by some standard
‘justified’is not controlling. Here the remarks were pertinent to a discussion of the
grievance under consideration at the meeting. “[A]s long as the activities engaged in
are lawful and the character of the conflict is not indefensible in the context of the
grievance involved, the employees are protected under 0  7 of the Act. ”

While we have no disagreement with the above-referenced quotation of the court, we
find that it has no applicability to the facts presented here. First, Giumelli’s statements and
conduct, for which he was disciplined and discharged, never occurred in the context of a
grievance meeting or in a negotiation session. There is absolutely no evidence to indicate
that the discussions between Giumelli and Baldwin and between Giumelli and Galvin, Synnott
and Czuchta occurred in the context of a grievance meeting. Although the Union states in its
brief that “[i]t is conceded by all involved that all of Giumelli[‘s] disagreements involved
overtime” the evidence proves otherwise. To be sure, many of Giumelli’s initial outbursts
resulted from his criticism of Baldwin’s allocation of overtime assignments. These outbursts
were either directed at Baldwin or his co-workers who disagreed with Giumelli’s
understanding of the overtime allocation. But these outbursts occurred in a work setting in
the presence of co-workers and within earshot of the student body; they were not the result
of a representation or discussion of a grievance. Similarly, the meetings held with Galvin,
Synnott and Czuchta to discuss the disagreements were meetings investigating Giumelli’s
conduct; meetings in which there was no grievance pending.4

In addition, Giumelli’s verbal assault on everyone in the School Board’s chain of
command cannot be remotely compared to the isolated and relatively minor obscenity in
Crown Central Petroleum, supru when the employee called the foreman a “damn liar”.
Here, Giumelli routinely called Baldwin a liar, used obscenity whenever he was angry,
which was often, refused to answer questions of his superiors and instead verbally assaulted
them and left the worksite  without permission on a number of occasions. We find more
appropriate other language used by the court in Crown Petroleum, supru where it noted that
“[a]n employee may not act with impunity even though he is engaged in protected activity.

4 We realize that derogatory and obscene comments may be protected in the context of contract
negotiation and grievance resolution. See for examnle City of Hartford, Decision No. 2606 (1987). In
this case, however, Giumelli’s actions all occurred either on the work floor or in a meeting to
investigate a disruption that he precipitated; they did not occur while Giumelli was acting in his role as
Union President. Whatever Union-related rights Giumelli may have had in the context of these
meetings to investigate his outbursts, we simply cannot find that his actions of repeatedly using abusive
language and engaging in name calling falling within the acceptable conduct during an investigatory
meeting. Weingarten, supra; Trumbull, supra
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His rights . . . must be balanced against the employer’s right to maintain order in his
business by punishing acts of insubordination”. Crown Central Petroleum, supm.

We conclude that Giumelli’s repeated outbursts and insubordinate actions clearly
overstepped the boundaries of legitimate union advocacy and that the School Board’s
discipline, and ultimately its discharge of Giumelli, was an appropriate response to his
insubordinate behavior. We, therefore, dismiss the complaint.

ORDER

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the Municipal Employee Relations Act, it is hereby

ORDERED that the complaint filed herein be, and the same hereby is, DISMISSED.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/Margaret A. Lareau
Margaret A. Lareau,
Chairman

s/Anthonv  Sbona
Anthony Sbona,
Board Member

s/Patricia V. Low
Patricia V. Low,
Board Member
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CERTIFICATION

I hereby certify that a copy of the foregoing was mailed postage prepaid this 28th day
of July, 1995 to the following:

Richard A. Mills, Jr., Esq.
Shipman  & Goodwin
One American Row
Hartford, Connecticut 06103-2819

RRR

J. William Gagne, Jr., Esq.
1260 Silas Deane Highway
Wethersfield, Connecticut 06109

RRR

Charles E. Lombard
Staff Representative
Council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Connecticut 06051

Susan Creamer, Esq.
Council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Connecticut 06051

Roman J. Czuchtak
Director of Business Operations
Berlin Board of Education
240 Kensington Road
Berlin, Connecticut 06037

Samuel Giumelli
12 Maple Street
Apt. 5
Plainville, Connecticut 06020
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Dr. Theodore Rokiclci
Superintendent of Schools
Berlin Board of Education
240 Kensington Road
Berlin, Connecticut 06037

Agent
Connecticut State Board of Labor Relations
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