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DECISION AND PARTIAL DISMISSAL AND ORDER

On September 28, 1993 the Connecticut Independent Labor Union (the “CILU”) filed
a complaint with the Connecticut State Board of Labor Relations (the Labor Board) alleging
that the New Fairfield Board of Education (the School Board) had engaged in and was
engaging in prohibited practices within the meaning of 6  7-470(a)(l),  (2) and (4) of the
Municipal Employee Relations Act (the Act). Specifically, the Union alleged that the School
Board was pursuing the option of contracting out custodial services in retaliation for the
union activities of the bargaining unit.

After the requisite preliminary administrative steps were taken, the case came before
the Board for hearings on May 3, July 8, and July 13, 1994. Both parties were represented
by counsel and had a full opportunity to present evidence, examine and cross-examine
witnesses, and make argument. Briefs were submitted by both parties, the last of which was
received by the Board on August 15, 1994.

Based upon the entire record before us, we make the following findings of fact,
conclusions of law, and we issue a partial dismissal and an order.
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FINDINGS OF FACT

1. The New Fairfield Board of Education is an employer within the meaning of the
Act.

2. The Connecticut Independent Labor Union, Local 9, is an employee organization
within the meaning of the Act, and was recognized by the School Board in August, 1992 as
the exclusive bargaining representative for a unit of custodial and maintenance employees.
There are approximately 25 employees in the bargaining unit.

3 . Prior to the recognition of CILU, the custodial and maintenance employees were
represented by the New Fairfield Custodians’ Association, which had a collective bargaining
agreement for the term July 1, 1990 to June 30, 1993. In June, 1992, the Association
afftiiated  with the CILU, leading to recognition of CILU by the School Board in August,
1992.

4. The negotiations for a successor contract commenced in December, 1992 with
negotiations concerning the ground rules. No agreement was reached, and as a result, a
mediation session on ground rules was held on March 11, 1993. At the mediation session,
agreement was reached on ground rules. (Ex. 5).

5. Also, at the March 11, 1993 session, the CILU presented to the School Board its
initial proposals, which included over 100 proposals. At that time, School Board Chairman
John Arizzi stated, “Can I expect this volume of demand every time someone brings in a
new union?”

6. Among other things, the ground rules provided that meetings would start no earlier
than 6:00 p.m. and that “the parties will make their best efforts to begin on time.” (Ex. 5).
The meeting times had been a sticking point, as the Union wanted sessions in the late
afternoon, but the School Board Chairman’s commuting time precluded meetings before 6:OO
p.m., and his arrival time was somewhat at the mercy of traffic conditions.

7. After agreement on the ground rules, the next negotiation sessions were scheduled
for May 13 and May 18, 1993. The May 13, 1993 session was postponed by School Board
counsel via a “fax” notice on May 13, 1993. The May 18, 1993 meeting was canceled by
the School Board via fax notice on May 17, 1993. However, the Union did agree to the
cancellations.

8. Two additional negotiating sessions were scheduled for June. The School Board’s
counsel, Mark Zaken, wrote to CILU Director Wayne Gilbert on May 18, 1993 by fax
seeking to reschedule those June dates to June 1 and June 9, 1993. This proposed
rescheduling was due to the School Board’s wish to use the former dates to accommodate the
scheduling of a teacher termination hearing that required the presence of 15-25 attendees,
including all School Board members. This hearing represented a very difficult scheduling
task because it had to be completed by the end of the school year. The CILU agreed to the
revised dates, and the meetings were then held on June 1 and June 15, 1993.
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9. At the first substantive meeting for negotiations, which was held on June 1, 1993,
School Board Chairman Arizzi was 55 minutes late. At this session, the School Board
presented its package of proposals, which was in keeping with the schedule set up in the
ground rules.

10. The School Board’s initial proposals, specifically proposal #32,  included a
management rights’ clause, which allowed the School Board to retain the right “to
subcontract work”. At the June 1 session, the School Board brought this proposal to the
Union’s attention, and it was discussed by both parties. The Union’s proposal, which had
been submitted in March, 1993, was that the School Board would not subcontract work for
the purpose of laying off employees. (Ex. 3, p. 120).

11. On June 1, and at later meetings, the School Board told the Union that it would
be investigating the viability of subcontracting during this period, and that it would be
publicly exploring alternatives.

12. Another negotiating meeting was held as scheduled on June 15. Chairman Arizzi
was 25 minutes late. At that session, the School Board’s contracting out proposal and the
CILU’s  proposals were discussed. During this June/July period, Arizzi told the Union that it
would be issuing a Request for Proposals for subcontracting.

13. At the end of July, 1993, the School Board sent out solicitations for bids on the
custodial work then being performed by the bargaining unit. The solicitation did not include
the maintenance work then being performed by the six grounds and maintenance employees
within the unit. The solicitation specified that bids should be submitted by August 15, and
included the following provision:

Collective Barzaininp  Agreement -- This proposal is subject to acceptance by
the New Fairfield Custodians’ Association. (Ex. 2)

14. At some point, the CILU received a copy of this proposal.

15. On two or three occasions over the summer, by prior agreement between the
parties, Arizzi met with members of the local Union informally at his home. Among those
present were Local President Darren Molony and several other bargaining unit members. On
at least one occasion, a second member of the School Board’s negotiating team, Richard
Smith, was present. CILU Director Wayne Gilbert was not present.

16. At the summer sessions, the Union members and Board representatives discussed
the substance of contract proposals. Arizzi also explained the procedure with respect to
contracting out and stated that if the School Board won its position with respect to
contracting out, contracting out would not be implemented without public hearings.

17. The bid proposals from contractors were opened on September, 1993, but none
were adopted by the School Board, consistent with its position that the contracting out
proposal remained subject to collective bargaining. The financial data, as to cost of
contracting out, was data of importance to the presentation of the School Board’s position, if
the parties entered binding arbitration.
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18. Arizzi was several hours late for a November 8 negotiating session at which a
mediator was present, because he had completely forgotten about the meeting. When he was
eventually reached by phone, he went to the meeting immediately.

19. The November 8 session with the mediator did not yield agreement, and these
negotiations were due to be submitted to binding arbitration. However, the parties agreed to
hold arbitration in abeyance, pending resolution of the instant complaint.

20. During the course of these negotiations, the School Board was faced with the
organizational campaign of the CILU involving the school secretaries, who at that point were
represented by AFSCME. An election was held in the secretaries bargaining unit on April
28, 1993, resulting in all ballots being cast in favor of CILU, and resulting certification on
January 13, 1994.

21. The School Board, as part of its campaign with respect to the secretaries’
election, on April 23, 1993, sent to the secretaries a memorandum signed by Superintendent
of Schools Rolfe Wenner with respect to the School Board’s position. (This memo was
issued between the March 15 session involving mediation of the custodial/maintenance
ground rules and the first substantive meeting (June 1) of custodial negotiations.) The memo
expressed the School Board’s belief that it was best for employees “to choose not to be
represented by a union”, and then stated:

“However, if you believe you must have a union, the Board would like you to
know that the Board would prefer to continue its longstanding relationship with
AFSCME Council #4.  Although the last contract negotiations resulted in an
arbitration award, during that process the Board established a relationship of
mutual trust with, and respect for, the representatives of AFSCME Council
#4.  While the Board will certainly negotiate in good faith with whomever you
choose, the Board would not like to see you throw away the good relationship
that has developed between the Board and AFSCME Council #4.  Before you
vote to change to CILU, you should consider the following points: . . .”

The memo went on to express and explain the view that the CILU would be faced with the
same statutory setting and rules of bargaining as AFSCME, and that the CILU could not
speed up the process. The memo also stated that CILU could slow the process, noting that
in other negotiations the CILU had “put over 100 proposals on the table”. The memo further
stated that the CILU could not guarantee a better contract, and said that:

“The Board will negotiate a contract with you in the same way it has
negotiated in the past regardless of what union you choose. As always, the
Board will bargain in good faith and make and evaluate proposals based on its
reasonable needs. Just because CILU is a different union doesn’t mean you
will get a different contract than what you might get with AFSCME Council
#4.”
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The concluding paragraph of the letter stated:

“The Board thinks you should vote for no union. But if you believe you must
have a union, then the Board thinks you should vote for AFSCME. But don’t
take the Board’s word for it. ASK YOUR AFSCME REPRESENTATIVES.
They will tell you why they think AFSCME CAN DO A BETTER JOB FOR
YOU THAN CILU CAN.” (Ex. 7)

22. During July, 1993, Custodial Supervisor Phil Ross had conversations with
bargaining unit members concerning contracting out. Ross was not a member of the
bargaining unit apparently due to his supervisory status. Ross supervises employees in their
performance of work, participates in the hiring and firing decisions, helps formulate the
specifications for requests for proposals on contracting out, and acts as a representative of
management and/or the superintendent. He was the individual from whom the unit
employees received information from management.

23. When the School Board decided to actively explore contracting out, the School
Board’s Facilities and Contracts Committee instructed Business Manager Corinne Eisenstein
to compile information for a request for proposals, and to investigate other facilities.
Eisenstein then enlisted the assistance of Ross, who prepared data to be used in drafting the
specifications for the work to be performed Ross then visited 2-3 other school facilities,
which were using subcontractors; he also interviewed potential contractors.

24. On July 9, 1993, Molony had a conversation with Ross in Ross’s office, which
began with a discussion of the leave status of an employee. At some point, the topic
changed and Ross told Molony that the School Board was not happy with their choice of
unions, that because of the union they had joined, there was a strong effort by the School
Board to subcontract their jobs. When Molony questioned why the School Board was
considering subcontracting, when the custodians were doing a good job, Ross responded that
Molony was being naive because it was really the financial bottom line that the Board was
concerned about, not as much about performance. Later Ross repeated that the
subcontracting was financially motivated.

25. Ross, either in the July 9 conversation, or when speaking to Molony on another
occasion, again referred to a financial motivation. He then also gave as a reason the fact that
the School Board did not care for a union affiliation, and that it had done an investigation on
Mr. Gilbert and did not like his character. Ross also stated that the employees would even
be better off with another union, than to have CILU.

26. In late July, 1993, Ross also commented about subcontracting at lunch break to
several employees, including Ralph Scogno, a member of the bargaining unit. Ross stated
that if employees hadn’t joined this particular union, the School Board would not have
pursued subcontracting. (Tr.11,  242). Ross did not say that he had spoken to School Board
members about the subject, nor did he indicate that he was relaying their statements.

27. Ross had not talked with School Board members regarding the collective
bargaining proposals, and he was not present at or involved in collective bargaining
negotiations. He had discussed specifications for the subcontracting proposal with the School
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Board’s Facilities Committee, made up of Board members Arizzi, Roy Huckabee, and Fred
Luks.

28. In September, 1993, Molony attended the meeting at which the contractors’ bids
were opened, and he heard the School Board reiterate its position that they were acting in
response to the Board of Finance directive that they look into subcontracting. At the end of
the meeting, Molony spoke to Huckabee outside of the meeting room. Molony told
Huckabee that someone should talk to Ross, because Ross had made the statement that the
subcontracting had nothing to do with the Board of Finance instruction, but that it was
because of the employees’ union affiliation.

29. Thereafter, Ross did not mention the subcontracting issue in conversations with
Molony.

30. In November, 1993, Fred Luks, who had completed his term as a member of the
School Board that night, was approached after the School Board meeting by Molony and
Scogno, who initiated a discussion concerning the negotiations. One of them asked Luks
what he thought were the stumbling blocks to completing the negotiations. Luks noted that
he wasn’t privy to negotiations, but he then made some observations about negotiations in
general. He noted that money and benefits were always an issue. He then explained that the
employees had made a change in terms of who was doing the negotiating and whenever one
makes a change in terms of negotiating, that person has to become familiar with the
circumstances, he has to become familiar with the personalities that he is negotiating with,
and they with him, and that could be something that could pose a slowing down of the
process. Luks did not refer to the 100 proposals of the CILU, which he was not aware of,
nor did he identify the problem as being the employees’ choice of CILU.

31. As early as December, 1992 or earlier, the New Fairfield Board of Finance had
been pressuring the School Board to reduce costs. The Board of Finance had raised the
concept of “privatizing” functions, although it is not clear from the record that it had
specifically earmarked custodial services as an area for privatization or contracting out. The
Board of Finance had expressly discussed custodial services issues, and in particular had
expressed interest in combining the Board of Education functions with the Town’s Public
Works department.

32. The Board of Finance’s pressure to reduce costs was tied to the fact that taxes
had risen to fund construction of a new middle school; in response, the Board of Finance had
reduced the School Board’s operating budget over a couple of years. There had already been
35 layoffs in the Board of Education.

33. These pressures, from the Board of Finance, were exerted prior to the Union’s
submission of contract proposals in March, 1993. The School Board’s focus on contracting
out custodial services occurred in the spring of 1993 because it coordinated with the timing
of contract negotiations.

34. At some point prior to 1990, the Board of Education had subcontracted the food
service and bus operations.
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35. The bid proposals received by the School Board reflected that if custodial
operations were contracted out, it would result in savings of 45%,  or $200,000 in the second
Year*

CONCLUSIONS OF LAW

1 .
because

The Act bars an employer from discriminating against or threatening employees
they engage in union or concerted activities protected by the Act.

2 . Philip Ross is a supervisor within the meaning of the Act, and is an agent of the
New Fairfield Board of Education.

3. Ross’s statements to employees Darren Molony and Ralph Scogno concerning the
CILU and its director, Wayne Gilbert, threatened, restrained and coerced employees in the
exercise of their rights under 0  7-468, and thereby constituted a violation of 5  7-470(a)(l)
and a prohibited practice by the New Fairfield Board of Education.

4. The preponderance of the evidence fails to establish that hostility toward the
employees’ choice of CILU was a substantial or motivating factor in the School Board’s
decision to pursue, through the collective bargaining process, the option of contracting out
custodial services. Alternatively, the School Board would have pursued contracting out
regardless of any issues involving the Union.

5. The New Fairfield Board of Education did not violate $ 7-470(a)(2).

DISCUSSION

This case involves the decision of the New Fairfield Board of Education to actively
pursue contracting out of its custodial services, albeit through the collective bargaining
process. As stated in the Union’s brief:

“The gravamen of the CILU’s  complaint is that the New Fairfield BOE, angry
and upset over its previously non-unionized school custodians election to
unionize and join the CILU, lashed out and retaliated against the custodian’s
unionization by moving to eliminate their jobs through subcontracting. In so
doing, the New Fairfield BOE’s  conduct had the effect of:

1) interfering, restraining or coercing the custodians in the
exercise of their rights as guaranteed in 6  7-468 of the MERA;
and,

2) dominating or interfering with the formation, existence or
administration of the custodians’ employee organization. ”

At the outset, we dismiss the allegation of domination or interference with the CILU
as it rests on a common misunderstanding of the meaning of $  7-470(a)(2).  Section
7-470(a)(2)  bars “dominating or interfering with the formation, existence or administration of
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any employee organization”. This Section is not concerned either with interference with
employees’ choice of a bargaining representative or with their general exercise of rights.
Rather, it pertains to situations where an employer injects itself into the structure or
operation of what purports to be a labor organization; for example, a so-called “company
union” set up by management as a subterfuge for true collective bargaining would violate
0 7-470(a)(2).  Clearly, there is no such action here, nor do we believe that the Union is
claiming that there was.

We turn to the allegations involving interference, restraint, and coercion of
employees’ rights under 0 7-468 of the Act. ’ The Union first alleges that the School Board
had an illegal, anti-union motive in pursuing contracting out. The other allegation focuses
independently on the chilling effect of the statements of Supervisor of Building and Grounds,
Phil Ross. The School Board’s defense is that it pursued contracting out solely for budgetary
reasons, that Ross made no improper statements, and that even if he did, his statements are
not attributable to the School Board.

With respect to the first allegation, the Union has the burden of proving that a
substantial or motivating factor for the School Board’s decision to pursue subcontracting was
its hostility toward CILU. If the Union meets this burden, which a union normally does by
evidence that: 1) employees engaged in protected, concerted activities, 2) the employer had
knowledge of those activities, and 3) there was anti-union animus, it has established a prima
facie case. The School Board may advance an affirmative defense and. rebut that prima facie
case by establishing that anti-union hostility played no role in its actions. However, if the
School Board fails to rebut the evidence that anti-CILU hostility was a factor in the decision
to pursue contracting out, the burden shifts to the School Board to establish that, regardless
of any anti-union motivation, it would have pursued contracting out anyway. If it fails to
meet this burden, a prohibited practice will be found. This is the so-called “Wright Line
analysis” originating with the National Labor Relations Board, which has been followed by
this Board in numerous cases involving discrimination against an individual. Torrington
Board of Education, Decision No. 3204 (1994); Town of Greenwich, Decision No. 2257
(1983),  affd O’Brien v. State Board of Labor  Relations, 8 Conn. App. 57 (1986). The
Wright Line analysis is applicable where the employment discrimination allegedly arises
from transfers of work or contracting out, which is motivated by anti-union hostility. &
Maram  v. Universidad Interamericana, 115 LRRM 2118, 2122 (1st Cir., 1983) (injunction
issued under NLRA, reasonable cause to believe decision to subcontract was motivated by
union activity; subcontracting resulted in discharges; Wright Line analysis utilized);
Teamsters Local 171 v. NLRB (A.G. Boone Co.), 130 LRRM 2033, 2040-2042 (1988)
(layoffs and discharges of employees at one of employer’s terminals violated Section 8a(3)  of
the NLRA, where terminations resulted from closing that terminal and reopening a
replacement terminal as a reprisal for union activities, Wright Line analysis utilized
concerning relocation).

I Specifically, $  7-468 provides that: “Employees shall have, and shall be protected in the exercise of, the
right of self-organization, to form, join or assist any employee organization, to bargain collectively through
representatives of their own choosing on questions of wages, hours and other conditions of employment
and to engage in other concerted activities for the purpose of collective bargaining or other mutual aid or
protection, free from actual interference, restraint or coercion. ”

8
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The Union has clearly established the first two elements of its prima facie case --
employees did affiliate with an outside union (the CILU), did actively and aggressively
pursue negotiations for a new contract, and the School Board was well aware of these
activities. The Union asserts that third element -- anti-union animus -- is shown by the
School Board’s “course of conduct”. This conduct can be divided into events involving
negotiations, other events during 1992-1993, and statements of individuals alleged to be
agents of the Board of Education.

Turning first to the School Board’s conduct during negotiations, we find no pattern
indicating anti-CILU hostility. The Union admits, in its brief, that the School Board was
bargaining in good faith. We see no hostile pattern in the fact that the Board Chairman was
late for three meetings, especially where it was disclosed in advance that his commute
presented a problem with respect to the starting time of negotiations. The third “late ”
meeting clearly was the result of an oversight. While these late arrivals by the Board
Chairman may reflect that he placed insufficient priority on negotiations, they do not reflect
hostility toward the CILU. Neither does the fact that mediation was required for the ground
rules; in fact, the limited evidence presented discloses no one-sided intransigence. Further,
although the two negotiation sessions scheduled for May, 1993 were postponed at the request
of the School Board, the request was based on genuine need, and the sessions were promptly
rescheduled and held. In sum, the School Board’s conduct during negotiations does not
establish anti-CILU hostility.

We turn next to the Union’s assertion that anti-union motivation is proven by the
statements of alleged agents of the Board. The Union focuses primarily on the statements of
Supervisor Phil Ross who expressly linked the School Board’s decision to pursue contracting
out, in part, to the employees’ choice of the CILU and its leader Wayne Gilbert. (See
Findings of Fact #24,  25, 26). The Union also points to the comments of Chairman Arizzi
in negotiations, and of the superintendent in his memorandum to the secretaries.

Certainly the statements of Ross, as a supervisor and, therefore, as an agent of the
School Board, establish a prima facie case by the Union.W e  h a v e  c r e d i t e d  t h e  t e s t i m o n y  o f
Darren Molony and Ralph Scogno, both of whom claim statements were made as indicated in
our findings of fact, and we do not believe Ross’s version.2  However, we conclude that the
School Board has rebutted that prima facie case because it cannot be established that Ross
knew of the School Board’s reasons for its action or accurately reflected its motivation.
With respect to Ross’s statements, we note that he played no direct role in negotiations, and
was not present at negotiations. The evidence indicates that he never spoke to School Board
members about the negotiations or their reasons for pursuing contracting out. The evidence
indicates that Ross’s involvement was limited to drawing up specifications for the requests
for bids and investigating the practicality of contracting out from an operational viewpoint.
Significantly, Ross’s comments were never relayed to witnesses as summaries of School

2 We note that Molony and Scogno each testified about separate conversations in which Ross linked
contracting out with the fact that employees had chosen the CILU. There was nothing to cast doubt on the
basic substance of Molony and Scogno’s independent testimony about Ross. We also note that Ross has
a direct interest in protecting himself by denial of the allegations. In the face of two credible, consistent
accounts of witnesses, as opposed to Ross’s account, we believe the former.
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Board members’ statements. We conclude that Ross was expressing his own conclusions
about the School Board’s motivations, and was not reflecting anything other than surmise. If
a School Board has made a decision based on legal motivations, we believe it would be
faulty legal reasoning to permit the speculation of a low-level supervisor, who was not privy
to that reasoning, to condemn that School Board; we believe the true motivation is not
provided here by Ross’s statements.

Despite our conclusion that the statements of Ross are insufficient to prove the School
Board’s motivation for contracting out, we conclude that the statements constituted
interference and restraint of employees’ rights by the School Board. Ross’s statements about
the CILU and Wayne Gilbert were conveyed as if he had “inside information”. They had the
foreseeable and inevitable effect of intimidating employees and chilling the exercise of their
rights to collectively bargain, regardless of their truth. Since Ross was a supervisor, and
clearly a representative of the employer as demonstrated by the facts as well as the
admissions of the chairman of the School Board, we find that as an agent those statements
are attributable to the School Board. While the evidence indicates that, after hearing the
allegation that Ross was making statements about the Union, one School Board member gave
instructions to Ross not to make any comments about the Union. This was certainly a wise
instruction, as the School Board never did anything to disavow the prior statements or erase
the effect of those statements on employees. Accordingly, we conclude that the School
Board is responsible for those statements. There is no inconsistency between our conclusion
on this point and our conclusion in the preceding paragraph. The lack of truth of the
statement is relevant to proof of motivation as to contracting out; it is not relevant to the
chilling effect on employees.

We turn to the Union’s claim that anti-union motivations is also shown in the admitted
comments of School Board Chairman John Arizzi, when presented  in March, 1993 with
almost 100 CILU contract proposals, i.e., “Can I expect this volume of demand every time
someone brings in a new union?” (Testimony of Arizzi, Tr. I, 159). Also, the Union points
to the April 23 memorandum to secretaries, which made reference to the CILU having
presented 100 proposals in other negotiations, which could slow the collective bargaining
process. Moreover, the CILU contends that the School Board’s preferences, first for “no
union” and then for AFSCME over CILU, which are expressed openly in that memorandum,
demonstrate hostility toward CILU.

We agree with the School Board that there was nothing threatening, coercive or
otherwise illegal about the comments of Arizzi and of the Superintendent in the secretaries’
memorandum. We also agree that the School Board had a right to express these views.
Assuming for the sake of argument that such legal statements might still be used as proof that
subsequent action was taken for anti-CILU reasons, we find the statements insufficient, in
view of the totality of evidence, to establish that the contracting out was pursued in part due
to a hostile response to the CILU. We explain our reasoning below. Additionally, we
conclude that even if the comments of Ross, Arizzi, and the Superintendent -- or the total
body of evidence -- were deemed to prove that a motivating factor in the decision to pursue
contracting out was anti-CILU hostility, we think the evidence demonstrates that even
without that factor the School Board would have pursued contracting out anyway due to
serious economic constraints. Our latter conclusion comports with the Wright  Line mode of
analysis.

10



The particular comments of Arizzi and the Superintendent in his memorandum, even
if they indicate some unhappiness with the CILU, certainly do not reflect intense hostility.
We find it hard to equate frustration with the volume of proposals with a deep-rooted
anti-CILU sentiment on the part of either Arizzi or the School Board.3  More importantly,
the statements must be read in the context of other behavior of the School Board. The Union
has conceded that the School Board bargained in good faith. We note that the School Board
was open in its dealings with the Union on the contracting out issue, and acted in keeping
with its legal obligations, even by including in the Request for Proposals the point that any
proposal was subject to acceptance by the Union. The School Board Chairman also indicated
any proposal to contract out would ultimately be brought before the public as well, which
indicates that contracting out was to be a measured decision, not a hasty “anti-union”
response. These factors undercut the notion that the contracting out was the consequence of
a retaliatory plan born of strong anti-CILU sentiment.

Most importantly, the evidence presented indicates major cost savings would be
realized by the contracting out option, and that the School Board was under intense pressure
from the Board of Finance to cut costs due, in large part, to recent construction of a new
middle school, and that the general topic of contracting out had been raised by the Board of
Finance. In fact, there had been many layoffs and budget reductions prior to this point.
Although the Union faults the quality of evidence as to “cost-savings” presented by the
School Board, we are left with unrebutted testimony of witnesses that dramatic savings would

3 Although the Union’s focus is on the statements of Ross, Arizzi, and the superintendent, it also relies on
the alleged statements of School Board member Luks. While testimony of Molony was that Luks expressly
affirmed their belief that the contracting out proposals “were because of the union”, Luks’ version was
quite different. He claims he and Molony, in Scogno’s presence, were discussing negotiations in general,
not contracting out, and that when they asked him what was delaying negotiations, he noted the factors that
he believed delay negotiations as a general proposition -- i.e., money, benefits and the process of new
negotiators getting used to each other. The following exchange occurred on cross-examination :

Q. Isn’t it true that in that conversation that you had with Darren the exchange left --
would have fairly left Mr. Molony with the impression that the Union was the reason
why the Board was looking into subcontracting their jobs?

A. I can’t read someone’s mind. I would say to you that if that was the conclusion that
Darren had, that’s Darren’s conclusion, and he’s entitled to that conclusion.

The CILU would have us interpret that statement as confirmation that Molony’s interpretation was correct.
We decline to do so. We interpret Luks comment as indicating respect for Molony’s right to think on his
own. Moreover, we believe Luks version represents a closer statement of what Luks actually said.
Although Molony was attempting to recall the conversation with Luks accurately, we believe that Molony
“read between the lines” and attached meaning to Luks statement that were not intended. This is
understandable given Molony’s experience with the comments of Ross. We note that Luks in his
testimony, appeared to have great compassion for the members of the custodial unit, and, therefore, to have
no motive to fabricate this account. Luks’ ability to recall the theme and full course of his comments leads
us to believe it was accurate. We also note that Luks, in his entire testimony, reflected minimal awareness
of the ins and outs of negotiating and contracting out events, raising doubts in our mind about whether he
was even aware of the “100 proposals” that Molony recalls Luks referring to.
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be realizeck4  The Union presented no contrary evidence to Arizzi’s claims that contracting
out would yield savings of 45 % , amounting to $200,000 in the second year, despite the fact
that the union had access to budget and bids as public information. Furthermore, even
according to the Union witnesses’ testimony about Ross’s explanation of the contracting out,
Ross emphasized that the motivation of the School Board was financial -- i.e., the bottom
line in costs; thus, even if we are incorrect in our view that Ross did not have “inside
information” about the School Board’s motivation, this testimony supports a conclusion that
the School Board would have pursued contracting out regardless of any anti-CILU feelings?

In sum, we conclude that the preponderance of the evidence fails to establish that
hostility toward the employees choice of CILU was a substantial or motivating factor in the
School Board’s decision to pursue, through the collective bargaining process, the option of
contracting out custodial services. Alternatively, even if our conclusion is incorrect, and
anti-CILU animus was a factor in the School Board’s decision, we are convinced that it
would have followed that course anyway based on budgetary considerations. Accordingly,
we dismiss this allegation of the instant complaint.

However, we conclude that the statements of Supervisor Phil Ross attributing the
contracting out to School Board sentiments against the CILU and Wayne Gilbert constituted
interference and coercion with employees rights under the Act, and as such .the School Board
committed a prohibited practice on this point, violating 6  7-470(a)(l).  However this misdeed
does not constitute a violation of 6  7-470(a)(2).

In accordance with our conclusions, we issue the following Order:

4 We understand the Union’s focus on the lack of familiarity with budget data by certain Board members,
but we do not find a basis in that for an inference that the savings did not exist. There may be many
reasons for lack of familiarity, even if it is baffling on its face. We also find it understandable that in the
face of this unfamiliarity and other evidence, the Union wonders if the School Board Chairman pursued
contracting out without significant involvement or ratification of other School Board members; however,
we do not think that, even if that were proven, that establishes the anti-union animus of Arizzi.

5 Molony initially gave testimony to the effect that Ross commented that even if subcontracting exceeded the
existing costs of custodial services the School Board would still subcontract due to its dislike for CILU.
However, in further testimony on cross-examination and redirect, Molony changed his testimony and
negated this version. Although we believe Molony became confused and tangled in terminology in his
effort to be honest, we cannot determine which version Molony was confirming. Accordingly, there is no
basis for a finding of fact on this point. (Molony, Tr. I , 217-219)

12



e L L
,

ORDER

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the Municipal Employee Relations Act, it is hereby

ORDERED that the New Fairfield Board of Education shall:

I. Cease and desist from making statements to employees that interfere with, restrain or
coerce its employees with respect to the exercise of their protected rights under the Act,
including their right to support unions or to support a particular union.

II. Take the following affirmative steps which the Board finds will effectuate the purposes of
the Act:

a. Post immediately and leave posted for a period of sixty (60) consecutive days from
the date of posting, in a conspicuous place where the employees of the bargaining unit
customarily assemble, a copy of this Decision and Order in its entirety.

b. Notify the Connecticut State Board of Labor Relations at its office in the Labor
Department, 200 Folly Brook Boulevard, Wethersfield, Connecticut, within thirty (30) days
of the receipt of this Decision and Order of the steps taken by the New Fairfield Board of
Education to comply herewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/Margaret  A. Lareau
Margaret A. Lareau,
Chairman

s/Patricia V. Low
Patricia V. Low,
Alternate Board Member
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CONCURRING AND DISSENTING OPINION

I concur with the majority that the evidence fails to establish that the employee’s
choice of CILU as its bargaining representative was a substantial or motivating factor in the
School Board’s decision to pursue the option of subcontracting custodial services. However,
I disagree with the majority that the statements of supervisor Ross to bargaining unit
employees Darren Molony and Ralph Scogno concerning CILU Director Wayne Gilbert,
threatened, restrained and coerced these employees in the exercise of their rights under the
Act.

In arriving at its conclusion, the majority of the Labor Board accepts the testimony of
Molony and Scogno and discounts the testimony of Ross. This reliance is not supported by
the evidence.

The setting for these alleged coercive conversations takes place either in Ross’ office
with only Molony present or at lunch with the other custodians, such as Scogno, where Ross
periodically ate in a friendly manner with the crew. At first, on direct examination, Molony,
the Union President and member of the negotiating committee, only recalled Ross saying that
the School Board was displeased with the custodian’s change to the CILU union. Then on
redirect examination, Molony added that Ross accused the Board of disliking Gilbert, the
Union Executive Director, and of conducting an investigation of him.

Ross testified that the conversations with his employees centered upon the details of
the School Board’s bid specifications and whether the maintenance men would be affected.
He also admitted that he expressed his opinion that the employees should not have joined a
union and that they “really didn’t need a union”. However, he categorically denied that he
ever told Molony or Scogno that the reasons the School Board was considering
subcontracting their jobs was because of the employees’ decision to affiliate with the CILU.
Ross insisted that he gave his personal opinion about the frequently discussed subject among
the custodians of the Board’s interest in subcontracting the custodial services. In fact,
Molony and Scogno corroborate Ross by admitting that during their conversations, Ross was
expressing his personal opinion.

In response to a set of questions by me, Ross acknowledged talking to his employees
about why they joined the new union after the selection procedure. In addition, he told them
that his research, which the School Board requested, demonstrated the cheaper costs of
contract services. During this examination, Ross denied any conversations linking the CILU
to attitudes of School Board members toward the Union.

The Union has the burden of proof and risk of non-persuasion to prove that Ross
made anti-union comments. The testimony amounts to a set of two-person conversations
between Ross and Molony and Ross and Scogno (other persons at this conversation did not
testify) with no other witnesses. Ross denied the allegations. In footnote #2,  the majority
finds that Ross had an interest in denying the allegation to avoid liability. Equally, Molony
and Scogno benefit from their version of the conversation to help prove their claim of an
prohibited labor practice. Thus, the evidence, in my opinion, boils down to an issue of
credibility with witnesses for each side of two one-on-one conversations. None of the
testimony or other evidence tends to discredit Ross and tip the scale in favor of the
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credibility of either Molony or Scogno. In the case of a tie in the evaluation of the evidence,
I believe that the risk of non-persuasion falls upon the party with the initial burden of proof.
In my opinion, the Union failed to satisfy its burden of persuasion that Ross made anti-union
statements that restrained, coerced, or threatened bargaining unit members in the exercise of
their rights.

In addition, I think the majority conclusion that Ross’ statements were coercive is
especially flimsy in light of its conclusion that the ultimate decision-makers, the Board of
Education of New Fairfield, were not motivated by anti-union hostility during negotiations.
(Opinion 16). In fact, the majority finds that Ross’ statements were not attributable to the
School Board, since there was no proof that Ross knew what motivated the School Board to
act. (Opinion 18). Nevertheless, the majority finds that the School Board is vicariously
liable for statements made by Ross, a low-level supervisor with no authority to decide
fundamental labor and management issues, presumably because the School Board did not
disavow his statements during the course of negotiations for a contract. In fact, one School
Board member asked Ross to refrain from talking about the Union and Ross did stop,
according to Molony .

In general, an Employer may be vicariously liable for anti-union acts of its agents
during a certification election, or perhaps even during negotiations. However, the facts of
this case do not support this principle.

Finally, even if I were to accept Molony’s and Scogno’s version of these
conversations, I fail to see any harm to the Union. The Union continued throughout the
negotiations to reject the subcontracting provisions. Moreover, the Board never exercised its
option to issue a contract for the custodial services as it had pledged to unless negotiated with
the Union in collective bargaining. Since I fail to comprehend the majority’s logic, I
respectfully dissent.

s/John Brittain
John Brittain,
Alternate Board Member

15
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I hereby certify that a copy of the foregoing was mailed postage prepaid this 28th day
of July, 1995 to the following:

Cummings and Lockwood
Attys. Marc Zaken  and Gregory Meyer
10 Stamford Forum

RRR

Stamford, Connecticut 06904

Attorney Christopher Godialis
1 Fenway  Drive
New Milford, Connecticut 06776

RRR

Dr. Rolfe Wenner
Superintendent of Schools
New Fairfield Board of Education
3 Brush Hill Road
New Fairfield, Connecticut 06812

Wayne Gilbert, Director
CILU/CIPU
36B Krieger Lane
Glastonbury, Connecticut 06033

Stephen T. Nash
Staff Rep.
444 East Main Street
New Britain, Connecticut 06051

r’ohn W. Kingston
Agent
Connecticut State Board of Labor Relations
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