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DECISION AND ORDER

On September 28, 1992, Local Rl-214 of the National Association of Government
Employees (the Union) filed a complaint with the Connecticut State Board of Labor Relations
(the Labor Board) alleging that the Bloomfield Board of Education (the School Board) had
engaged in practices prohibited by 0  7-470(a)(l)  of the Municipal Employee Relations Act
(the Act) by suspending the Union President for thirty (30) days. Specifically, the Union
alleges that the suspension of Everett Davidson is an attempt to interfere, coerce, and
intimidate Davidson for carrying out his protected duties as Union President. Furthermore,
the Union alleges that the School Board violated the Act by denying Davidson union
representation at a disciplinary investigatory meeting held on September 1, 1992.

After the requisite preliminary steps had been duly taken, the matter came before the
Board for hearing on February 9, 1993 and April 1, 1993, at which time the parties appeared
and were represented. Full opportunity was provided to present evidence, examine and
cross-examine witnesses and make argument. The parties filed post-hearing briefs, the last
of which was received by the Labor Board on June 10, 1993.



On the basis of the whole record before us, we make the following findings of fact,
conclusions of law and order.

FINDINGS  OF FACT

1. The School Board is an Employer within the meaning of the Act.

2 . The Union is an employee organization within the meaning of the Act and at all times
material has been the exclusive bargaining representative of a unit of school custodians, bus
drivers and maintenance employees employed by the School Board.

3 . Everett Davidson was a bargaining unit member employed by the School Board and
assumed the position of Union President sometime in 1990.’

4 . On September 1, 1992, Davidson was assigned to work the 7 a.m. to 4 p.m. shift as
a licensed electrician.

5 . At approximately 9 a.m. on September 1, 1992, during his coffee break, Davidson
was informed by bus driver, Burt Gowen, a co-worker, that he had heard there was a
“hearing” that day. Davidson knew there was to be a grievance hearing concerning the
layoff of eight (8) bus drivers, but he was unaware that a hearing had been scheduled. In
fact, a hearing had not been scheduled.

6 . After this conversation with Gowen, Davidson went to the office of his superiors, Mr.
Stuart, the Director of Facilities, and Mr. Charette, the Assistant Director of Facilities, to
inform them of his need to leave the facility to attend the hearing.

7 . Davidson spoke to Ann Reardon,  Stuart’s secretary, who informed Davidson that both
Stuart and Charette were at a meeting being held at the Town Hall.

8. Davidson asked Reardon  to page them by beeper and Reardon  did so. Shortly
thereafter Charette returned her call.

9 . When Charette answered the page, Reardon  explained Davidson’s request. Charette
told Reardon  that he would notify Stuart and get back to Davidson.

10. The meeting ended shortly thereafter. On the way back to the School Board building,
Reardon  once again paged Stuart. Stuart then called Reardon  on his car phone and Reardon
informed him that Davidson had already left.

I It has come to the Labor Board’s attention that Mr. Davidson passed away subsequent to the close of
hearings herein.
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11. In the interim, Davidson called the Union’s office in Rocky Hill and spoke to Bette
Mazzotta, secretary to the organization. Davidson asked Mazzotta if she was aware of a
hearing being held that morning, which affected his bargaining unit members. Mazzotta told
Davidson that she was unaware of any hearing.

12. Davidson then proceeded to the State Labor Department in Wethersfield and after
discovering that no hearing involving the Bloomfield Board of Education was being
conducted, he again called Mazzotta and informed her that there was no arbitration scheduled
there. Mazzotta responded that if it wasn’t there it must be at the Town, at “the Board
level”, meaning that a hearing was being conducted at an earlier step in the grievance
arbitration process.

13. Davidson then left the Labor Department and returned to the Bloomfield Board of
Education offices.

14. When he arrived, he was greeted by Union Staff Attorney Catherine Monschein.
Monschein, realizing that she had not informed Davidson of the meeting that was taking
place, started to explain that the purpose of the meeting was to obtain stipulations from the
opposing side regarding the upcoming grievance hearing concerning the laid off bus drivers.

15. During this conversation, which took place in the lobby of the School Board building,
Dr. Neil Macy,  consultant to the School Board, confronted both Monschein and Davidson.
Macy  told Davidson, in a very loud voice, that he didn’t have any business being there and
wasn’t invited to this meeting. Macy  also said to Monschein, “You never contacted me
about having Davidson come here” and “he is absent without leave.” ,

16. Monschein asked Dr. Macy  to move the conversation to another location so that
people in the reception area wouldn’t hear this conversation.

17. This conversation continued with Dr. Macy  speaking in a very loud voice, and being
very agitated. Each time Davidson attempted to explain, Macy  interrupted stating there
would be no excuses and that he wasn’t interested in hearing any excuses.

18. Shortly thereafter, NAGE’s National Representative Bob Cerritelli arrived. Macy
immediately turned to Cerritelli and stated, “You didn’t request that Mr. Davidson come
here. He’s here without authorization. He’s not going to be paid for it.”

19. Cerritelli not knowing exactly what the problem was, attempted to defuse the situation
by requesting a caucus and the Union members retired to a room to discuss the situation.
After some discussion, Cerritelli and Monschein explained to Davidson why he was not
informed of the meeting and advised him to return to work. Davidson then left and did
return to work.
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20. Thereafter, Cerritelli and Monschein met with Macy  as originally scheduled. After
the meeting, which concluded sometime before noon, Cerritelli went to see Davidson at the
lunchroom. Cerritelli apprised Davidson of his schedule for the afternoon and the following
day, should Davidson need him to be available for a meeting with Stuart and/or Macy.

21. The reason Cerritelli notified Davidson of his availability was that he believed, given
the way Dr. Macy  reacted to Davidson earlier that morning, that Davidson’s return to work
“was not going to end the matter”.

22. At some point after lunch, Glenn Charette told Davidson that Mr. Stuart wanted him
at his office for a meeting.

23. At this meeting, Davidson asked to have Cerritelli come and explain what had
happened. Stuart responded that he was “running this office . . . nobody from NAGE or
anybody else is going to tell me what to do . . . I run the show around here.”

24. Stuart instructed Davidson that Dan Niedzwicki, the Union’s Vice-President, was
“good enough” and insisted that he serve as Davidson’s representative.

25. The following day, Stuart notified Davidson by letter that as a result of his actions he
was suspended for thirty (30) days without pay. This letter is set out below:

On Tuesday, September 1, 1992 I met with you, a Union representative,
Glenn Charette, and my secretary, Ann Reardon  to review the incident
regarding your absence from work earlier today “to attend a Union hearing at
the State Labor Board”.

The facts are as follows as best I can determine based on the testimony
presented at the meeting in my office.

1. You approached Mrs. Reardon  about 9 a.m. and told her you had to attend
a meeting at the State Labor Board and you needed my permission.

2. Mrs. Reardon  told you I was at a meeting. you [sic] then asked her to
beep me.

3 . Glenn called back after the beep and told Mrs. Reardon  that only I could
authorize your absence from work. He said that he would reach me and have
me call back.

4 . At that point, according to Mrs. Reardon,  you left for the alleged meeting
before I could call back.
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5. You returned to your worksite  without notifying me of your return. You
said that Neil Macy  saw you at the main entrance of the Board building and
told you to return to work.

6. I checked with Dr. Macy  and he told me that he said to you after
determining that you should not be there was [sic] to return to the maintenance
office and let me know that you are returning to work.

7. For the record, there was no meeting at the State Labor board scheduled
for today and had you waited for my return call I would have told you so.
Also, the Union attorney never requested that Dr. Macy  allow you to attend
the meeting, the purpose of which was only for “discovery” of documents to
be used on September 17.

This was not the first time that something like this has happened. On
September 18, 1990 I issued you a written warning that stated in part that,
“You may not, however, use company time to meet with Union representatives
during the work day to discuss Union business unless I personally approve of
such a request. ”

Your action today was a direct act of insubordination against me. I could, if I
had so desired have recommend [sic] your immediate termination in
conformity with the terms of Article XX. Section 3 of the Agreement. After
reviewing in my mind the best interest of the Board of Education and your
own best interests I will instead suspend you without pay for thirty working
days effective on Wednesday, September 3 at the close of the work shift. You
will return from this suspension on October 15, 1992.

If you have any questions regarding this action, please feel free to contact me.
It is my hope that this action will result in an ability on your part to
distinguish between your role as an employee and your role as a Union
official.

Ex. 2

26. Stuart had told Davidson on numerous occasions that he should not be doing union
business on company time without his permission. On September 18, 1990 Stuart sent
Davidson the following memo, which Stuart characterized as a written warning.

I am very appreciative that my recent grievance taken by your local was
resolved in my office. I must call to your attention, however, what I see as
the role of the Union President during working hours. If I or one of my
assistants listens to a grievance by an employee during the work day, you or
someone in your place has the right to represent the employee at the meeting.
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This is done by contacting your immediate superior and informing him of your
need to be present.

You may not, however, use company time to meet with Union representatives
during the work day to discuss Union business unless I personally approve of
such a request.

If you have any questions regarding the above, please contact me immediately.

Ex. 1

27. Stuart has an unwritten policy that employees are not permitted to discuss union
business on company time “no matter how little or how big”. However, there was no such
policy regarding the discussion of sports, or other personal matters.

28. After the September 1, 1992 incident, Stuart released a memo that stated no employee
would be able to leave work without written authorization first.

29. David Gofstein is the highway superintendent for the Town of Bloomfield and is
responsible for the Town’s highway fleet and maintenance operators. His office and the
Town Garage are located about a mile and a half from the School Board property. The
School Board is responsible for the building maintenance at the Town Garage and on
occasion Everett Davidson has been requested to perform electrical work there.

30. Gofstein spoke to Stuart on several occasions about Davidson disrupting his operation
by discussing union business. Gofstein’s comments to Stuart were prompted, in part, by
Donald Bordinaro, who at the time of these conversations was a member of a different
bargaining unit and a past officer of NAGE and CILU, the union representing certain Town
employees including those working in the Town Garage.

31. Gofstein was a party to one of these so-called union business discussions. On this
particular day, Davidson and others, including Gofstein, were discussing the status of the
ongoing contract negotiations.

32. Gofstein witnessed Davidson engaged in at least two other discussions whereby Gofstein
believed Davidson was conducting union business. Gofstein made this conclusion based upon
the fact that he witnessed Davidson engaged in animated discussions with his employees in a
loud voice.

33. Gofstein does not know whether Davidson was on work time or break time when
these conversations occurred since Davidson is not under Gofstein’s supervision.
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34. Under the contract between the Town and CIPU, the Union, which represents the
employees under Gofstein’s control, the Union President is allowed to perform union
business on work time.

35. During 1992, the Union filed a number of grievances alleging various contract violations
by the School Board and several prohibited practice complaints with this Board.

36. On September 18, 1992, after Davidson had been suspended, Stuart sent him the
following memo:

It has been brought to my attention that you have been on school property
talking to board of education employees during your suspension without pay.

As you know from previous communications you are not allowed to talk to
union members during the work day. This means their work day as well as
yours. In order to talk to union members during the work day the same
procedure will follow that I notified you of, namely my permission is required.

Your failure to follow the above noted process before talking to employees
during the work day will be treated as an act of insubordination that could lead
to your termination.

If you have any questions regarding this matter, please contact my [sic]
personally.

Ex. 6

37. On January 13, 1992, a number of custodians left their respective work
stations to attend a Union meeting. As a result, they were each docked one hour’s pay.

CONCLUSIONS OF LAW

1. The Act bars an Employer from discriminating against or threatening employees because
of their engagement in protected activity.

2 . The School Board here suspended Everett Davidson for thirty days because of his
protected activity, and thereby committed a prohibited practice.

3 . An employee represented by a statutory bargaining agent has a statutory right to be
accompanied by a representative of that agent at an interview requested by the employer to
elicit information from the employee when the employee reasonably believes that the meeting
may jeopardize his or her job security, subject to the conditions placed upon that right by
NLRB v. Weingarten,  Inc., 420 U.S. 25 1, 88 LRRM 2689 (1975) and ILGWU v. Quality
Mfg.  Co., 420 U.S. 276, 88 LRRM 2698 (1975).
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4 . At such a disciplinary meeting, it is a deprivation of the employee’s statutory rights and a
prohibited practice under 0 7-470(a)(l)  of the Act for the employer to select the employee’s
representative.

5. Here the School Board improperly refused Everett Davidson’s request for a specific
Union representative at an investigatory interview and thereby committing a prohibited
practice.

DISCUSSION

The Union claims that the School Board’s decision to suspend Davidson for thirty
days was motivated by anti-union animus and that the School Board’s reasons for suspending
him are pretextual. In addition, the Union contends that the School Board’s refusal to allow
Davidson his choice of a Union representative during an investigatory interview violated his
rights under the Act.

The School Board argues that Davidson absented himself from work without the
necessary authorization from Stuart and that such absenteeism was insubordinate. It claims it
suspended Davidson for this insubordination and that the penalty was justified by his prior
record. They further contend that absent specific contract language, a union member cannot
demand a specific Union representative at a disciplinary interview, and that in the past a
national representative has never been involved in a disciplinary interview. We treat these
arguments in order below.

Discrimination For Engaging in Protected Activities

The Act in 0 7-470 outlines the scope of employees’ rights to engage in collective
bargaining and other mutual aid, free from interference, restraint or coercion. It is well-
established that if an employer discriminates against, or threatens an employee because he
has engaged in such union or other protected activity, it violates the provisions of
0 7-470(a)(l).  Such conduct by an employer has an obvious tendency to discourage such
activity by employees. Cz%y of Waterbury (Police), Decision No. 1074 (1972); Town of
Windham,  Decision No. 831 (1968). As a general rule, a Union officer who assists
employees or the bargaining unit as a whole, to assert such rights and to pursue grievances is
engaged in the sort of union activity that the Act was designed to protect.

We recently summarized the mode of analysis of discrimination cases as follows in
Totington  Board of Education, Decision No. 3204 (1994):

Where a complaint alleges that employees were discriminated against in their
employment because of activity on behalf of a union, the complainant has the
initial burden of proving that the discriminatory action was taken because of
these protected activities, or at least that the protected activities were a
substantial factor in bringing about the adverse actions. Connecticut Yankee
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Catering Co.,  Inc., Decision No. 1601 (1977). Using an analytical
framework such as is found in Wright  Line, 251 NLPB  1083, 105 LRRM
1169 (1980),  enforced, 622 F.2d  899 (1st Cir. 1981); cert  denied, 455 U.S.
989, 102 S. Ct. 1612, we determine first whether a complainant has
established a prima facie case of discrimination. Once the prima facie case is
established, we then determine whether the employee has established an
affirmative  defense thereto. Town of Greenwich, Decision No. 2257 (1983),
aff’d O’Brien v. State Board of Labor Relations, 8 Conn. App. 57 (1986);
and Town of Windsor Locks, Decision No. 2836 (1990),  aff’d Police
Department of the Town of Windsor Locks v. Connecticut State Board of
Labor  Relations, et al., 225 Conn. 297 (1993); Sherifrs  Deparhnent  Fai@eld
County, Decision No.3106-B  (1993).

A prima facie case includes proof that, 1) the employee engaged in protected
concerted activities, 2) the employer had knowledge of those activities, and 3)
the employer harbored anti-union animus. See Shetiffs  Department, FairjZeM
County, Decision No. 3106-B (1993),  citing Hardin,  Developing Labor Law,
Third Ed. (1992) at p. 194.

In the present case, the evidence reveals, and it is not disputed, that Davidson, as
Union President, was engaged in protected activities and that the School Board was aware of
these activities. Thus, the remaining question, which we must answer, is whether there was
evidence of anti-union animus.

We note, at the outset, that direct evidence of any anti-union statements by either
Stuart or Charette are not necessary to meet this burden. In order to make a showing of a
prima facie case, a Union does not need to present direct evidence of improper motive.A s
we stated in one of our earlier decisions on the subject, “such direct evidence is rarely
available and the Union is entitled to the benefit of any inferences that are reasonable under
the circumstances and that are in fact drawn by the Board. ” Connecticut Yankee Catering
Co., supra. For the reasons we explain below, we conclude that the Union has established
the existence of anti-union animus and demonstrated that Davidson’s union activities were a
substantial motivating factor in his suspension.

We first find evidence of anti-union animus by virtue of the disparate penalty
dispensed by Stuart to Davidson. Assuming, for the sake of argument, that Davidson was
absent from work on September 1, 1992 without authorization, it is clear that the penalty
Davidson received was far more severe than other employees who had left work without
permission. The Union has produced evidence which reveals that on January 13, 1992 a
group of employees, who had left work early to attend a Union meeting, were docked one
hour pay for their offense. Davidson, however, was suspended for thirty days. No
reasonable explanation was given as to why such a severe penalty was given to Davidson in
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contrast to these previously disciplined employees. * We can only conclude that Davidson’s
Union activity played a substantial part in the School Board’s decision to discipline him. We
also find evidence of anti-union animus in Stuart’s unwritten policy regarding conversations
among bargaining unit employees about Union matters. This policy, in Stuart’s words
prohibited any discussion regarding Unions “no matter how little or big”. We find this
policy overly broad, unduly restrictive and demonstrates a strong anti-union sentiment on
Stuart’s part because it fails to distinguish between casual conversation about Union matters
and conversations which are truly the conduct of Union business during working time.

Further evidence of anti-union sentiment is found by two actions taken by Stuart. The
first was Stuart’s decision to select Davidson’s Union representative at the September 1, 1992
afternoon meeting held by Stuart to determine whether Davidson left work without
permission. When Davidson requested that he be allowed to have Bob Cerritelli represent
him Stuart responded in a heated tone “nobody from NAGE or anybody else is going to tell
me what to do. I run the show around here.” We view this conduct by Stuart as
intimidating and coercive and a means to suppress anyone who challenged his authority by
asserting rights to a Union representative.

The second action by Stuart, which we view as evidence of anti-union sentiment, is
Stuart’s September 18, 1992 memo to Davidson after his suspension prohibiting him from
talking to bargaining unit members during their workday without Stuart’s permission. Thus,
not only was Davidson suspended from employment, he was suspended from effectively
performing his responsibilities as Union President during the period of his suspension. We
understand that Stuart did not place an absolute ban on Davidson having conversations with
bargaining unit members; rather he required Davidson to request his permission.
Nevertheless, we believe this requirement to be coercive and evidence of anti-union
sentiment. Stuart testified that he did not prohibit employees from talking about Union
matters on breaks and during lunch periods. Yet, Stuart prohibited Davidson from talking to
his membership during these periods. Obviously, if Davidson was conducting Union
business on an employee’s work time, he would have every right to bar Davidson during
these time periods. However, the memo of September 18 bars him at all times unless
Davidson obtains permission. We believe that Davidson, in his role as Union President,
must be allowed to be available to bargaining unit members to discuss their concerns without
interference from management so long as the conversations take place on the employee’s
break or lunch period.

2 The Town did argue that Davidson was repeatedly warned for engaging in Union activities on work
time and that the prior warnings explain the severity of the penalty. As we will discuss below, we find
that the School Board failed to prove either that Davidson’s prior conduct was impermissible or that he
was legitimately warned for that conduct.

10



In summary, we conclude that these incidents involving Stuart, coupled with the
disparate penalty given to Davidson, are sufficient to prove that anti-union sentiment was a
substantial factor in the School Board’s decision to suspend Davidson.3

We now turn to the School Board’s defenses to determine whether the discipline
Davidson received would have issued in any case. The School Board contends that it acted
appropriately given Davidson’s work record and that the suspension was justified because:
1) Davidson was absent from work without permission in violation of a previous written
warning; 2) Davidson had been repeatedly verbally ‘warned for discussing Union business on
work time; and 3) this case has been presented to the State Board of Mediation and resolved
in the School Board’s favor.

In analyzing a charge of discrimination, the Board looks to see whether or not the
stated reasons for the action taken are pretextual. If they are, then it is reasonable to infer
the existence of a different motive. City of Stamford, Decision No. 1948 (1980); City of
New Huven,  Decision No. 2159 (1982). Turning to the School Board’s first contention, we
find it flawed in several respects. First, the memo of September 2, 1990, which the School
Board characterizes as a written warning, we view as a statement of policy to a newly elected
president. In reviewing this memo, we note that it fails to utilize the words written warning
or indicate that penalties will result if such conduct continues, a standard labor relations
practice. In this regard, the record reveals that Davidson, just prior to the memo, had
assumed the office of President of this Union, which corroborates his understanding that the
memo was not a written warning, but merely an informational memo.

Second, the School Board, in highlighting the importance of this memo, focuses on
the language which states, “you may not, however, use company time to meet with Union
representatives during the work day to discuss Union business unless I personally approve of
such a request. ” However, the memo also states: “If I or one of my assistants listens to a
grievance by an employee during the work day, you or someone in your place has the right
to represent the employee at the meeting. This is done by contacting your immediate
supervisor and informing him of your need to be present.” We believe this latter language
about representing employees at grievance meetings to control what Davidson did here. W e
note that this language only requires Davidson to inform his superior (Charette); it does not
require him to receive permission from Stuart. To be sure, Davidson’s leaving was to attend
an arbitration hearing, not a lower level “grievance meeting”, but we do not believe this

3 We are also troubled by the comments made by Macy  to Davidson on the morning of September 1,
1992. Macy,  when he saw Davidson at the School Board’s offices that morning, became very agitated
and antagonistic. To be sure, Davidson’s appearance was a surprise to Macy,  but he was the Union
president and it is understandable that Davidson would feel obligated to attend an arbitration hearing
concerning the discharge of several members of his bargaining unit. Macy’s intense reaction was so
disproportionate to Davidson’s action, especially since there was no evidence on the record that
Davidson, in the past, left his work station without permission, that we also infer anti-union sentiment
on Macy’s part.
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distinction makes a difference. An arbitration hearing is the last and most formal step in the
grievance-arbitration process. If Stuart’s policy allowed Davidson to be absent from work
without permission to attend a low-level grievance meeting, it makes little sense to have him
seek permission when his attendance is needed at a later, more critical stage of the
proceeding. Thus, although Davidson was absent, his absence was triggered by his belief
that an arbitration hearing was taking place. Under these circumstances, we do not believe
that Davidson was in violation of Stuart’s September 2, 1990 memo.

Finally, we emphasize that the School Board penalized Davidson on September 2,
1992 for being absent without permission, not for conducting Union business on work time.
The earlier September 1990 memo does not make any reference to the fact that the memo
was issued because Davidson had been absent without permission. And no evidence was
presented proving that Davidson had a history of leaving the worksite  without permission or
that he had been disciplined for this type of infraction. Thus, although the School Board
contends that Davidson had been warned for this type of conduct in the past, it is clear that
he had not been. From this evidence, we conclude that Stuart’s testimony characterizing his
September 1990 memo, as a written warning, is pretextual and a blatant attempt to recast
history in order to justify his punishment of Davidson.

We turn next to the School Board’s claim that Davidson had received verbal warnings
for conducting Union business on work time. There is no dispute that Davidson had been
told by Stuart not to conduct Union business on work time, however, the evidence is less
than clear that: 1) Davidson had, in fact, received a disciplinary warning for that conduct;
and 2) whether the conduct complained of was, in fact, discussions involving the conduct of
Union business.

We begin our analysis by attempting to ascertain the School Board’s definition of
what constitutes conducting Union business. Stuart testified that any conversation involving
Unions “no matter how little or how big” was conducting Union business and thus
prohibited. This prohibition includes conversations between bargaining unit members as to
what transpired at a Union meeting; questions regarding an employee’s opinion about a
particular Union proposal; or discussing the status of contract negotiations. We find this

’definition to be overly broad. The examples cited above, are not much different from the
many personal discussions that take place daily in the workplace. In this regard, we note
that Stuart allows his employees to discuss personal matters and sports activities.
Presumably, if these discussions become overheated leading to a fight or to a work
disruption, then the employees involved would be disciplined for their behavior not
necessarily for the subject matter of the conversation. The same rule should apply to casual
conversations involving Union matters. We realize that at times casual conversation about
Union activities may cross the line into conduct of Union business which can be disruptive.
In the present case, however, the School Board has failed to show by substantial evidence
that the conversations Davidson was engaged in were, in fact, the conduct of Union business.
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To emphasize this point, we turn to the testimony of Stuart and Gofstein. Although
Stuart testified at one point that he had given Davidson repeated verbal warnings, he also
stated on cross-examination that these repeated conversations with Davidson did not
constitute verbal disciplinary warnings. Also his testimony fails to indicate that he personally
witnessed Davidson conducting Union business. Thus, although we have Stuart’s restrictive
prohibition, we have no evidence from Stuart that Davidson actively violated the policy. We
also note that Stuart, although he stated that he followed a policy of progressive discipline,
never documented these verbal warnings. If these incidents were so serious as to culminate
in a potential discharge as the School Board claims it was considering here, it is puzzling
why these warnings were never recorded. It is also disturbing that Stuart never elevated
these so-called verbal warnings to written warnings and/or suspensions.4

According to Stuart, Davidson’s warnings were based upon the many complaints he
had received from Department Heads about Davidson’s conduct. However, only one
Department Head, David Gofstein, the highway superintendent of the Town, testified about
Davidson’s conducting of Union business on School Board time. As with Stuart, Gofstein’s
testimony fails to support the School Board’s contention. First, Gofstein does not supervise
Davidson and, in fact, is located in a different building - the highway garage.’ As a result,
he could not say whether Davidson, during these discussions, was on break time or on
School Board time. Second, his description of what constitutes Union business was the result
of one conversation which Gofstein also participated in,6  and this description falls well short
of establishing that Davidson was engaged in conduct, which can be reasonably described as
“the conduct of Union business”.7

4 Although the School Board claims that a written warning was issued to Davidson two years earlier, as
discussed above, we find no merit to this contention.

5 Although Gofstein works for the Town and not the School Board, he has had the opportunity to witness
Davidson’s activities because the School Board is responsible for the maintenance of the highway
garage and School Board employees including Davidson are required to perform repair work at this
location.

6 Gofstein testified that he overheard two other conversations where Davidson was engaged in Union
business activities. However, on cross-examination he stated that he based this belief on the fact that
he witnessed Davidson from across the garage engaged in animated discussions in a louder than normal
voice but failed to specify the content of these conversations.

Gofstein initially testified that Davidson was conducting Union business by engaging in discussions
regarding contract negotiations. Later on he admitted that the subject matter of the conversation was a
binding arbitration award which was applicable to employees under his supervision and not to members
of Davidson’s bargaining unit. (The Town employees, although originally members of NAGE, had
recently successfully petitioned this Board for a separate unit represented by CILU). Also, during
cross-examination, Gofstein distinguished between conducting Union business, which is prohibited and
other Union discussions which may be permissible to engage in. He then described Davidson’s
conversations as conducting Union business because Davidson initiated those conversations.
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From the foregoing, we conclude that the School Board failed to prove that Davidson
was conducting Union business on School Board time or that he had received disciplinary
warnings for what the School Board argues was impermissible conduct. Thus, we conclude
that the School Board’s contention that Davidson was repeatedly warned for engaging in
Union business is pretextual.

The School Board poses one final defense, which is that an arbitration panel of the
State Board of Mediation and Arbitration found that there was just cause to discipline
Davidson. In the School Board’s view, since the Union has not appealed the award, it is
now final and binding and we are bound by it. This argument miscomprehends the roles and
functions of the SBMA and this Board. Arbitrators’ powers are limited to determinations
based upon contract language; they have no independent authority to evaluate statutory
violations. The issue before us is not whether the School Board had just cause to discipline
Davidson, but rather, was the suspension motivated in substantial part by anti-union animus.
We believe that the evidence clearly establishes that Davidson’s suspension was motivated in
substantial part by anti-union animus, and conclude that the School Board has failed to
demonstrate that it would have suspended Davidson for thirty days regardless of any anti-
union animus.

The Weinearten Allegation

Under the rule of NLRB v. Weingarten, Inc., 420 U.S. 251, 88 LRRM 2689 (1975),
an employee has the right to the presence of Union representation at an investigatory
interview, which the employee reasonably believes may result in disciplinary action. This
right arises in situations where the employee reasonably believes that discipline or jeopardy
to job security may result. The employee must request Union representation. The employer
may refuse to permit the representation by either terminating the interview or informing the
employee that the interview is purely voluntary. However, the employer is under no
obligation to bargain with the Union representative at this meeting.

This Board first adopted the Weingarten rule in Trumbull Board of Education,
Decision No. 1635 (1978). There we held that the right to Union representation arises upon
a review of an unfavorable evaluation where the employee reasonably believes that the
evaluation jeopardizes job security. We later dealt with other aspects of the Weingarten rule
in East  Hartford Board of Education, Decision No. 1664 (1978); Town of Watertown,
Decision No. 1787 (1979); State Department of Education, Decision No. 2165 (1982);
Regional School District No. 10, Decision No. 2356 (1985).

The Union argues that the School Board violated Davidson’s Weingarten rights by its
failure to allow national representative Robert Cerritelli to represent him at the meeting.

In State of Connecticut, Decision No. 2582 (1987) the union made a similar claim.
The union argued that the respondent violated an employee’s Weingarten rights by refusing
him the representation of his choice at an investigatory meeting. In that case there were two
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union stewards available but the employer refused the Union’s request and made the selection
for the employee. There we found a violation stating:

Respondent’s decision to signal Howe’s request clearly conveys the idea to the
bargaining unit that the bargaining relationship is not one of equal adversaries
but rather one of employer domination. It cannot but have the effect of
undermining the union’s position with its rank and file.

In the present case, Davidson made a request for Robert Cerritelli to act as his Union
representative. Stuart ignored that request. Cerritelli was a logical choice since he
witnessed the events that transpired that morning. Moreover, Cerritelli had notified
Davidson that he was available if he needed him. Although it is clear that Cerritelli was not
at the worksite, he was only 20 minutes away by car - not an unreasonable delay. Based
upon these facts, Stuart’s decision to ignore Davidson’s request for a Union representative,
where there was a choice between two available Union representatives, violates 0 7-470(a)(l)
of the Act.

ORDER

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the Municipal Employee Relations Act, it is hereby

ORDERED that the Bloomfield Board of Education shall:

I. Cease and desist from discriminating against Everett Davidson and any other Union
member for engaging in activities protected by the Act.

II. Cease and desist from refusing to permit employees their reasonable choice of a Union
representative at an investigatory interview as discussed herein.

III. Take the following affirmative steps which the Board finds will effectuate the purposes
of the Act:

a. Rescind the suspension of Everett Davidson and make his estate whole for the loss
in compensation and other benefits incurred as a result of his suspension.

b. Post immediately and leave posted for a period of sixty (60) consecutive days
from the date of posting, in a conspicuous place where the employees of the bargaining units
customarily assemble, a copy of this Decision and Order in its entirety.
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c . Notify the Connecticut State Board of Labor Relations at its office in the Labor
Department, 200  Folly Brook Boulevard, Wethersfield, Connecticut, within thirty (30) days
of the receipt of this Decision and Order of the steps taken by the Bloomfield Board of
Education to comply herewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/Anthonv  Sbona
Anthony Sbona,
Board Member

s/Antonia  C. Moran
Antonia C. Moran,
Board Member
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CONCURRING OPINION

I concur in the ultimate conclusions reached by the majority, and much of its
reasoning. With respect to the charge of anti-union discrimination, I agree with the majority
that the Union proved a prima facie case that anti-union animus was a substantial or
motivating factor in the suspension of Davidson for thirty days. I agree with the majority
that the School Board has failed to prove that even in the absence of the union activity, the
School Board would have issued the thirty day suspension. However, I do not find it
necessary to determine whether Davidson was technically in violation of the September 1990
policy or to ‘conduct the full analysis of Davidson’s alleged prior misconduct involving
conducting Union business on work time. I have a more narrow basis for my conclusion.

Like the majority, I conclude that the September 1990 communication can hardly be
considered a written warning, and was in any case distant in time from the 1992 events, and
provides scant basis for the severe penalty herein. Moreover, I find the School Board’s
reliance on alleged prior instances of conducting Union business and verbal warnings for
conducting Union business on work time is unconvincing. These instances, even if they
occurred, were of a totally different character than the offense for which Davidson was
suspended herein -- i.e., leaving without permission. Even if Stuart believed that Davidson
left without permission on September 1, 1992, it was clear that Davidson was attempting to
comply with procedures, and that his departure was premised on a misunderstanding
regarding a hearing. In the face of those facts, for Stuart to assert reliance on these prior
events, which involved conversations in the workplace and thus conduct of an entirely
different character, and which he never mentions in his suspension letter, supports a
conclusion that it is an after the fact, hollow justification for the penalty at issue herein.
Accordingly, I do not find it necessary to assess whether, on the occasions cited by the
School Board, Davidson had, in fact, engaged inappropriately in Union activities.*

Given the hollow justification discussed above, the relatively minor character of
Davidson’s alleged “misconduct”, the intensity of Stuart and Macy’s reaction thereto, the
strong evidence of a disparate, severe penalty, and Stuart’s comments in the context of the
disciplinary interview, I am not persuaded that the School Board would have suspended him
for thirty days even without the anti-union motivation.

s/Margaret  A, Lareau
Margaret A. Lareau,
Chairman

8 Given the basis for my decision, I also need not reach that issue of whether the prior conduct was
protected, concerted activity, not misconduct. If it was protected activity, it certainly could not be used
to support the stiff penalty in the instant case. I do agree with the majority that Stuart’s limit on any
conversation about union matters is overbroad.
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CERTIFICATION

I hereby certify that a copy of the foregoing was mailed postage prepaid this 16th day
of March, 1995 to the following:

Dr. Neil Macy
10 Mallard Avenue
Bloomfield, Connecticut 06002

RRR

Dr. L. Paul Copes
Superintendent of Schools
Bloomfield Board of Education
1133 Blue Hills Avenue
Bloomfield, Connecticut 06002

Robert Cerritelli
National Representative
NAGE
346 Main Street
Cromwell, Connecticut 06416

Catherine E. Monschein, Esq.
NAGE/IBPO
346 Main Street
Cromwell, Connecticut 06416

RRR

Santo Franzo, Connecticut Director
NAGElIBPO
346 Main Street
Cromwell, Connecticut 06416

~~

Connecticut State Board of Labor Relations
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