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DECISION AND DISMISSAL OF COMPLAINT

On December 29, 1989, Local 1303-99, Council 4, AFSCME, AFL-CIO (hereinafter
the Union) filed a complaint with the Connecticut State Board of Labor Relations (the Labor
Board), alleging that the Bristol Housing Authority (the Authority or the BHA) had violated
the Municipal Employee Relations Act (MERA or the Act). Specifically, the Union alleged
that the BHA had “misrepresented their responsibility for wage determination.“’

After the requisite preliminary steps had been taken, the case came before the Labor
Board for a hearing on October 29, 1993. All parties were present, represented by counsel,
and given full opportunity to present evidence, examine and cross-examine witnesses and to
make argument. The parties filed post-hearing briefs, the last of which was received on
January 7, 1994. Based upon the entire record before us, we make the following findings of
fact and conclusions of law and we dismiss the complaint.

I The Union’s complaint does not allege a violation of a specific section of the Act. However, from the
testimony produced at the hearing and the content of the post-hearing briefs, we deduce that the Union
alleges bad faith in bargaining in violation of C.G.S. $7-470(a)(4).  Furthermore, after the BHA
requested a clarification of the Union’s initial complaint, the Union submitted a letter dated February
23, 1990, which stated “the Employer stated that only HUD could determine wages and upon
investigations a HUD official stated that the Employer determines wage increases. The Employer
continues to refuse to negotiate over wages. ”



FINDINGS OF FACT

1.
the Act.

The Bristol Housing Authority is a municipal employer within the meaning of

2 . The Union is an employee representative within the meaning of the Act and at
all times material to this dispute has been the exclusive collective bargaining representative
for a unit of maintenance employees of the Bristol Housing Authority.

3 . Pursuant to federal statutes, the federal agency of Housing and Urban
Development (HUD) is responsible for setting wage rates for maintenance employees
employed by state housing authorities under HUD’s jurisdiction. HUD sets its wage rates by
annually investigating the wages paid to comparable maintenance positions within the
community. Using this data, HUD determines the yearly percentage wage increase to be
granted to maintenance employees. The HUD mandate is a minimum rate that employers
must pay to maintenance employees, although employers may negotiate yearly wage
increases at a rate higher than the HUD minimum. Municipal employers receive federal
funds with which to pay maintenance employees the minimum wage rates set by HUD.

4. At all times material hereto, the Authority and the Union were parties to a
collective bargaining agreement, in effect from July 1, 1988 through June 30, 1993, which
provided in pertinent part (Ex. 1):

***

Section 8.3

All employees shall receive the across the board wage increase as mandated by HUD
for maintenance employees effective on the dates as follows:

July 1, 1989, July 1, 1990, July 1, 1991 and July 1, 1992

Such across the board wage increases shall be effective on all rates including those in
Section 8.2 above.

***

Section 19.1

This contract contains the full and complete agreement between the parties on all
negotiable issues, and neither party shall be required during the term of this contract
to negotiate on any issue, whether it is covered or not covered herein. However, if
the parties voluntarily elect to enter into such negotiations, any agreement reached
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shall be reduced to writing, and upon ratification by both parties, shall become a part
hereof.

***

5. The previous collective bargaining agreement in effect between the parties
from July 1, 1985 through June 30, 1988 contained the identical provision in Section 8.3 as
in the successor agreement quoted above, except for the dates on which wage increases were
to become effective. (Ex. 2)

6 . The collective bargaining agreement referenced in Finding #4  was negotiated
by representatives of the Union and the BHA in 1988. During the negotiations, the Union
believed that the content of Section 8.3 was non-negotiable in that the BHA represented that
all wage increases were as mandated by HUD.

7. In 1989, HUD did not authorize a wage increase for maintenance employees,
and thus in accordance with the negotiated contractual terms, bargaining unit members were
not granted a pay increase.

8 . After the Union was informed that HUD had not mandated a wage increase for
1989, the Union met with Lillian Bowen,  an industrial relations specialist with HUD. She
informed the Union that HUD mandates the minimum rates that an employer must provide,
but that HUD did not prohibit an employer from providing a wage increase at a higher rate.

9. There is no evidence to suggest that the Union submitted a written request to
the BHA to reopen negotiations on the matter of wages.

10. HUD mandated a wage increase for BHA maintenance employees for the years
1990, 1991 and 1992.

CONCLUSIONS OF LAW

1 . An employer does not commit a refusal to bargain in good faith when it abides
by the provisions of a negotiated collective bargaining agreement.

2 . In the absence of any evidence tending to show that an employer
misrepresented its ability to bargain, in subjective bad faith during contract negotiations, we
will not find a violation of the Act.

3 . In this case, the employer did not violate the Act.
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DISCUSSION

The Union submits two related arguments in support of its contention that the BHA
violated the Act. The Union first claims that the BHA did not bargain in good faith when it
failed to renegotiate the contractual wage provision after the Union discovered the BHA’s
alleged misrepresentation of its ability to negotiate wages beyond the levels set by HUD.
Alternatively, the Union argues that the BHA purposely and in bad faith misrepresented its
ability to negotiate wages at the bargaining table in 1988.

The BHA argues in its defense that its failure to pay a wage increase for 1989 was
permitted by the terms of the collective bargaining agreement to which it was subject. In
this case, we agree with the BHA that the Union has failed to prove a violation of the Act.

The underlying facts in this case are not in dispute. Pursuant to federal statutes,
HUD is the federal agency that oversees federally funded housing. Included under HUD’s
jurisdiction in this regard are wage rates paid to maintenance employees who work for local
housing authorities. HUD determines yearly wage rates by investigating the wages paid to
comparable maintenance positions in the community. Using this data, HUD sets minimum
wage rates which housing authority employers are required to pay their maintenance
employees.

For a number of years, the parties in this case have been subject to a series of
collective bargaining agreements affecting the unit of maintenance employees of the BHA.
Since at least 1985,2  the contracts have contained a provision concerning wages, which states
in relevant part that all employees would receive wage increases each year as mandated by
HUD. In 1989, HUD did not approve a wage increase for BHA maintenance employees
and, pursuant to the terms of the contract, the BHA did not provide a wage increase to its
maintenance employees.

When it learned that there would be no increase in 1989, the Union contacted Lillian
Bowen,  an industrial relations specialist with HUD. Ms. Bowen  was the local HUD
employee responsible for gathering the necessary data to make annual wage rate
determinations. She informed the Union that HUD’s annual wage rates represented the
minimum amount that a housing authority was required to provide its maintenance
employees; an employer was not prohibited by HUD regulations from negotiating wage
increases at higher rates.

2 Testimony at the hearing indicated that a similar provision had existed in previous contracts for some
time prior to 1985, but the only collective bargaining agreements submitted into evidence were the
19851988 agreement and the 1988-1993 agreement.
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Wages are unquestionably a mandatory subject of bargaining under the Act. Conn.
Gen. Stat. 0 7-470(c); West Ha&ford  Education Assn., Inc. v. DeCourcy,  162 Conn. 566
(1972). The failure to bargain in good faith about wages or other terms or conditions of
employment clearly violates both the letter and the spirit of the Act. The Union bears the
burden of showing that an employer has failed to bargain in good faith.

We find, at the outset, that the failure of the Authority to provide a wage increase
was permissible under the terms of the collective bargaining agreement. By its own
language, the contract is “the full and complete agreement between the parties on all
negotiable issues. ” Further, Section 8.3 of the agreement specifically states that annual
increases were to be paid at rates mandated by HUD; the correlative presumption embodied
in Section 8.3 is that if HUD fails to mandate an increase in a given year, then the BHA is
not required, under the terms of the contract, to pay an independent increase to its
maintenance employees. Furthermore, we note that the contract contained no reopener
provision that would allow the Union to reopen negotiations mid-term over the issue of
wages. Nor was there evidence on the record to indicate that the Union had even requested
the BHA to reopen bargaining on the wage issue. 3 Thus, we conclude that under the
contract no obligation to bargain was triggered by the BHA’s failure to pay wage increases in
a year when HUD did not approve them.

As to the second element of the Union’s argument, we do not find support for the
claim that the BHA bargained in bad faith in 1988. First, we note that the record was
devoid of evidence that would allow us to determine what was actually asserted at the
bargaining table by either party. Furthermore, even if there was evidence from which we
might legitimately infer that the BHA had taken the position at the bargaining table that it
could not negotiate wages independently of HUD, there was nothing to indicate that such
belief was the result of subjective bad faith on the part of the BHA. Therefore, we cannot
infer bad faith bargaining on the mere assertion that the Union had discovered supposedly
relevant evidence that might have influenced their bargaining posture after the agreement had
been sigmxL4  To do so would subject every agreement to a reopener provision that had not
been negotiated. We conclude that insufficient evidence was presented that would enable us
to determine the BHA’s position regarding wages during the 1988 contract negotiations.
Accordingly, we dismiss the complaint.

3 Likewise, there is no support on the record for a claim that the BHA repudiated the contract. In order
to prevail on a repudiation theory, the Union must show that the employer’s interpretation of the
contract is made in subjective bad faith or is wholly frivolous or implausible. Hartford Federation of

Teachers, Decision No. 2141 (1982); Nonvich Board of Education, Decision No. 2508 (1986).
Although the BHA argues against a claim of contract repudiation in its brief, it does not appear to US

from the record that the Union alleged contract repudiation as a separate ground for a violation; even if
the Union had attempted to argue repudiation, the evidence presented does not support such a claim.

4 In this regard, we question why the Union did not obtain this information from HUD prior to the 1988
negotiations.

5



ORDER

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the Municipal Employee Relations Act, it is hereby

ORDERED that the complaint filed herein be, and the same hereby is, DISMISSED.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/Antonia C. Moran
Antonia C. Moran,
Acting Chairman

s/Anthonv Sbona
Anthony Sbona,
Board Member

s/Patricia V. Low
Patricia V. Low
Alternate Board Member
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CERTIFICATION

I hereby certify that a copy of the foregoing was mailed postage prepaid this 26th day
of January, 1995 to the following:

Alfred Morrocco, Esq.
Thomas W. Conlin, Esq.
Alfred E. Morrocco, Jr. & Associates
200 Summer Street
Bristol, Connecticut 06010

RRR

J. William Gagne, Esq.
Gagne & Associates
207 Washington Street
Hartford, Connecticut 06106

RRR

Bristol Housing Authority
Samuel Kasparian, Exec. Dir.
31 Quaker Lane
Bristol, Connecticut 06010

Nicholas D’Andrea,  Staff Rep.
Local 1303-99, Council 4
444 East Main Street
New Britain, Connecticut 06051

Susan Creamer, Esq.
444 East Main Street
New Britain, Connecticut 06051

jAw 4gpQ-
J hn W. Kingston
Agent
Connecticut State Board of Labor Relations
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