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DECISION AND DECLARATORY RULING

On January 18, 1990, the State of Connecticut (the State) filed with the Connecticut
State Board of Labor Relations (the Labor Board) a petition for a declaratory ruling pursuant
to 0 5-273-39 of the Regulations of State Agencies regarding certain contract proposals made
by the Connecticut State Employees Association (the Union) during negotiations for a
successor collective bargaining agreement.

On May 18, 19901  the Board issued its decision and declaratory ruling finding,
among other issues, that the issue of transfer protection for Union stewards to be a
mandatory subject of bargaining. In that decision, the Board concluded that “the Union has
met its burden of showing that the minimally greater requirements which the State would
need to meet in order to transfer a steward outside his area of jurisdiction were warranted by
the administration requirements of collective bargaining”.
at 18, December 31, 1991)

(Decision and Declaratory Ruling

1 The Board mindful of its obligation “to make every effort to expedite the proceeding” if “such
a request has the effect of delaying negotiations or arbitration” (9 5-273-41 of Regulations of
State Agencies), rendered a decision in two parts. On May 18, 1990 the Board issued its
decision and Declaratory Ruling followed by a detailed explanation on December 3 1, 1991.
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On July 3 1, 1990 the State filed a petition in Superior Court seeking to reverse the
Labor Board’s determination on this and other issues raised in the petition for declaratory
ruling. On December 31, 1992, the Court issued a decision dismissing in part and
remanding in part the State’s petition. On the issue of transfer protection the Court stated:

The Union should be permitted, if evidence exists exempting a contract clause
from what would otherwise be a prohibited or illegal subject of collective
bargaining, to offer it, so that if such evidence shows the Union proposal not
unlawful, the arbitration method as contemplated by statute can proceed. State
of Connecticut v. Connecticut State Board of Labor Reldions,  Dkt #
379709S,  Superior Court, J.D. of Hartford at Hartford, December 31, 1992.

The instant decision concerns this remanded issue.

On May 16, 1994, a hearing was held pursuant to the Court’s remand at which time
the parties appeared, were represented by counsel and were given full opportunity to present
evidence, cross-examine witnesses and make argument. Both parties filed briefs, the last of
which was received by the Labor Board on August 5, 1994.

On the basis of the record before us, we make the following decision and declaratory
ruling.

FINDINGS OF FACT

1. The State is an employer within the meaning of the Act.

2. The Union is a certified collective bargaining organization within the meaning of the
Act representing employees in the P-3B unit of State service.

3 . The P-3B unit is comprised of employees in a variety of job classifications who work
in the following State agencies: Board of Education and Services for the Blind, Bureau of
Rehabilitation Services within the Department of Social Services; Department of Children
and Families; Department of Correction; Department of Mental Retardation; Department of
Mental Health; Department of Public Health and Addiction Services; and Military
Department

4. The majority of employees in the unit are classified in the job titles of State School
Teachers, State School Instructors and Vocational Rehabilitation Counselors. There are
fewer numbers of employees in the remaining job titles, primarily in instructional and
supervisory titles specific to a particular agency.

5. Article 8 Section 2(b) of the collective bargaining agreement effective June 1, 1989
through June 30, 1993 contains the language which was the subject of the State’s Petition for
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Declaratory Ruling and the source of the Court’s remand. It provides as follows:

(b) Union stewards will not be transferred involuntarily to another agency or
facility except if necessary to meet operational needs. Such transfers shall not
be made arbitrarily. Grievances under this Section shall be expedited to Step
III of the grievance procedure.

6. All P-3B employees are covered by the transfer definitions and procedures now
contained in Article 36 of the contract effective July 1, 1989 through June 30, 1993. This
article which is set out below in relevant part remains unchanged from the previous contract
negotiations:

Section Six. The Employer may transfer an employee to another
facility whenever such transfer is necessary for the provision of proper client
care or for the carrying out of agency programs and responsibilities.

Involuntary transfers shall be governed by the following:

(a) Volunteers will be solicited at the facility from which employees will be
transferred before involuntary transfers are made.

(b) When two (2) or more employees meet the specific requirements of the
job, the selection for transfer shall be governed by the following:

(1) Commuting distance: should the commuting distance to and from the new
duty station exceed forty (40) miles (round trip) beyond the employee’s current
mileage to and from work, then the employee shall be bypassed for purposes
of involuntary transfers. If all the qualified employees would be excluded by
commuting distance, however, then inverse seniority shall govern.

(2) Following consideration of one (1) above, then by order of inverse
seniority. Any employee who is involuntarily transferred and whose
commuting distance increases as described above shall be given right of first
refusal for the next available opening he/she is qualified to fill and in which
he/she was originally transferred.

(c) An employee may appeal the involuntary transfer through the
grievance and arbitration procedure if such transfer creates an unreasonable
hardship to the employee with the understanding that the rule of “work now,
grieve later” shall prevail.

(d) The Employer shall not transfer an employee for disciplinary
purposes. This Section shall not preclude a transfer designed to fulfill the
service needs of clients or the Agency mission.
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(e) A minimum of two (2) weeks notice shall be given to the employee
selected for transfer.

This Section shall not apply if a work unit is moved from one location
to another or in emergency situations, provided that the Employer, as soon as
possible but not later than two (2) weeks prior to the move, shall notify the
Union of the anticipated move and provide the Union with the opportunity to
discuss the move during the two (2) week period so noted above.

7. Generally, transfers in the P-3B unit have been limited to relocation within the
employing agency. However, on at least one occasion several teachers left one agency which
was closing a facility for another agency that had vacancies.

8. Union stewards are selected from the rank and file because they have been involved
in union activities at their worksites and are interested in becoming a steward.

9. Historically there have been approximately 45-50  stewards in this bargaining unit
some of whom are designated as statewide stewards. At the time of the hearing there were
between 6-8 statewide stewards.

10. The appointment of a steward may happen in a number of ways. The appointment
may be made to fill a vacancy, to meet the needs of a new program, or to meet the needs of
a worksite  where special issues required additional stewards.

11. The process for selecting a steward begins with a suggestion or nomination by an
existing steward or union delegate to the union council. A meeting is held among the Union
officers and statewide stewards to discuss the nomination after which a vote is taken.

12. The Union does not have any standard criteria for determining the number of
stewards at a particular facility or region. Stewards have not lost their steward designation if
they have been transferred to a new facility or region.

13. The Union has assigned jurisdiction for stewards in several ways. A steward may be
assigned to one particular worksite, to a regional jurisdiction which includes a number of
worksites within an agency, or statewide.

14. A steward who has “statewide” jurisdiction has jurisdiction throughout the agency at
all locations and serves the purpose of having particular expertise in discussing contract
language. Some statewide stewards have been on negotiating teams so they are more
familiar with the complexities of the collective bargaining process than the average steward.
(5119  pg. 5)

15. The Union believes it is important to have a steward with longevity at a particular
worksite  because it provides consistent contract application. Stewards are expected to know
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the programs and practices at their worksites.

16. Stewards are free to seek voluntary transfer to worksites outside their jurisdictions.
In the past, stewards who have transferred have generally continued as stewards after the
transfer.

17. When the Department of Mental Retardation closed one of its facilities, the stewards
who were transferred to other regions continued as stewards in their new work areas.

18. The Bureau of Rehabilitation Services within the Department of Social Services is
organized with five districts. Within each district there are a number of worksites. For
example, the Hartford district is comprised of the Hartford District Office and local offices
in Enfield,  Manchester, New Britain, East Hartford and West Hartford. The steward who
services this region works in the Manchester local office. Each of the remaining Regional
Districts has one steward assigned to them.

19. In the Department of Mental Retardation there are six regions with each region having
a multitude of worksites. Stewards have jurisdiction either for a region or for a number of
worksites within one region. There are also stewards designated for one location, i.e.,
Southbury Training School.

20. In the Department of Correction, there are six designated stewards, two of whom
have statewide jurisdiction. Two have jurisdiction for a specific facility and the other two
have jurisdiction for more than one facility. In addition, several stewards have jurisdiction
over a facility on the same property as other facilities having no specified steward.

DISCUSSION

The issue before us on remand is whether the Union’s proposal to maintain the
existing contract language regarding transfer for stewards is an illegal subject of bargaining.
This provision is set out below:

Union stewards will not be transferred involuntarily to an agency or facility except if
necessary to meet operational needs. Such transfers shall not be made arbitrarily.
Grievances under this section shall be expedited at Step III of the grievance
procedure.

The State argues that the above-referenced clause is a superseniority clause that
provides transfer protection to Union stewards greater than to other employees and
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constitutes an illegal subject of bargaining. 2 In this regard, they argue that such protection
provides a reward or encouragement for becoming a Union steward. They further contend
that this transfer protection is in excess of what is needed to maintain steward continuity to
the extent that the provision would protect stewards against transfers within their area of
jurisdiction.

The Union argues that the steward preference clause is not unlawful in that it simply
protects a steward against transfer unless the Employer can show an operational need. The
Union claims this clause meets the test established by the NLRB in Dairylea  Coopemtive,
Inc., 219 NLRB 656, 89 LRRM  1737 (1975) and its progeny in that it serves the substantial
legitimate business purpose of ensuring steward stability and continuity in the representation
of employees and in the administration and enforcement of the collective bargaining
agreement. We disagree.

Conn. Gen. Stat. 0 5-272(a)@)  prohibits employers from “discriminating in regard to
hiring or tenure of employment or any term or condition of employment to encourage or
discourage membership in any employee organization”. In deciding this question, the parties
urge us to follow the rulings of the NLRB, as our public sector “labor relations statutes are
patterned after the NLRA and the judicial interpretation of that Act is of great assistance and
persuasion found in the interpretation of our own acts”. West Hartford  Educaiim  Assn. v.
DeCourcy,  162 Conn. 566 (1972).

The NLRB has ruled that superseniority clauses that are not, on their face, limited to
layoff and recall are presumptively unlawful in violation of 0 8(b)(2) of the National Labor
Relations Ace and that the burden of rebutting that presumption rests on the shoulders of the
party asserting their legality. Dairylea Coopemtive, 219 NLRB No. 107, 89 LRRM 1737,
1739 (1975),  sffd  NLRB v. Teamsters Local 338, 531 F.2d  1162, 91 LRRM 2929 (1976).
Such a clause has the serious potential for encouraging employees to be “good” union

2 The State is not claiming that there is no justification for providing additional protections for stewards
against transfers that would remove the stewards from their areas of jurisdiction. Instead the State is
challenging the legality of a Union proposal that would protect the stewards against transfers within
their jurisdictional areas. Since this was the State’s position in its initial petition, our decision is
limited to the question as to whether transfer protection for stewards within their jurisdiction is an
illegal subject of bargaining.

3 This section provides:

It shall be an unfair labor practice for a labor organization or its agents

(2) to cause or attempt to cause an employer to discriminate against an employee in
violation of subsection (a)(3) or to discriminate against an employee with respect to
whom membership in such organization has been denied or terminated on some
ground other than his failure to tender the periodic dues and the initiation fees
uniformly required as a condition of acquiring or retaining membership.
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members so that they might be designated stewards and reap the attendant contractual
benefits. a at 1738. In Union Carbide, 228 NLRB No. 141, 95 LRRM 1068 (1977) the
NLRB found that an employer violated the LMRA when it refused to enforce a contract
provision that prohibited the involuntary transfer of a steward outside of their department,
craft group or off of their shift during their term in office. In reaching this conclusion, the
NLRB emphasized that (1) there was a Union rule requiring stewards who leave their
jurisdiction to forfeit their stewardship and (2) the contract prohibited stewards from handling
grievances that went beyond their department and shift. In NLRB  V. Local 443, 610 F.2d
411, 101 LRRM 2623 (1979),  the 2d Circuit determined that the clause granting shift
selection to stewards is justified. ” . . . where circumstances are such that the provision will
assure a steward greater accessibility to his co-workers and thus genuinely assist him to
perform a role that would redound to the benefit of all employees. ” && at 2624 [citations
omitted]

We begin this analysis with the clear understanding that the clause at issue is a
superseniority clause since the Court’s remand directs us to hear evidence ” . . . pertinent to
the issues of improper motive4 or substantial business justification for the contract proposal
providing for superseniority for certain Union stewards. ” (Memorandum of Decision at 11)

The evidence revealed that there are approximately 6-8 statewide stewards who have
jurisdiction to handle matters at various agency locations statewide. These appointments are
designed to provide advise and expertise to other stewards and to get involved in agency
wide or regional issues. The Union did not present any evidence to show that the roles of
these stewards would be affected by a transfer. Therefore, transfer protection for these
stewards would not assure greater accessibility or continuity to bargaining unit members.
Whatever location these stewards are transferred to they still would be able to perform their
role as statewide stewards.

There are also many stewards in the P-3B unit who have jurisdictions for an entire
region. As we have detailed in our factual findings a number of agencies are organized into
regional districts. In some of these agencies the Union has chosen to designate stewards on a
regional basis. This occurs in the Bureau of Rehabilitation Services, located within the
Department of Social Services, where each steward is responsible for a number of local
offices within the region. In the Department of Mental Retardation, stewards have
jurisdiction either for an entire region or for a number of worksites within that region.

Under these circumstances a transfer of a steward to a different worksite  within his
area of jurisdiction does not affect continuity of representation nor does it impede the
Union’s ability to effectively represent its members. In short, we find no legitimate business
justification for extending transfer protection to these stewards.

4 There was no allegation nor any evidence presented regarding this issue. Thus, our decision will be
limited to whether substantial business justification exists warranting transfer protection for stewards.
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One additional fact undermines the Union’s claim that the superseniority clause was
necessary to maintain continuity and effective representation: the Union’s policy regarding
voluntary transfer and reassignment of stewards. Once a voluntary transfer has been
effectuated the Union does not revoke the stewardship of the transferred steward. Also, in
situations where the State has closed a facility, the stewards at those closed facilities were
allowed by the Union to retain their steward positions at their new facility. This history does
not square well with the Union’s testimony that transfer protection was needed so that
stewards could develop knowledge and expertise within their jurisdictions.

Thus, this case is unlike Union Carbine, supm where the NLRB found proper a
superseniority clause prohibiting involuntary transfer of stewards outside their department.
In that case, there was a Union rule requiring a Stewart who leaves his/her jurisdiction to
forfeit their stewardship and the contract prohibited stewards from handling grievances that
went beyond their department and shift. In the present case, there is no such prohibition or
forfeiture. In fact, as we have just mentioned the Union has allowed stewards to retain their
status despite transfers due to a facility closing. This case is also unlike Teamsters Local
443, sups,  where the 2d Circuit, overruling the NLRB, found that a superseniority clause
allowing for shift selection for Union stewards to be justified where the Union demonstrated
that a steward needed to bid successfully for early morning shifts in order to maximize
contact with other employees. In the present case, there was no evidence that the Union
needed transfer protection in order to maintain employee contact. The record reveals that a
number of stewards in the Union work at locations with only two or three employees, yet
they are responsible for servicing employees within their geographic region. A transfer of
the steward from one worksite  to another in that region in no way impedes the steward from
performing his steward obligations.

Finally, we find it necessary to comment on the Union’s assertion that the transfer
protection ” . . . is not an absolute protection, but a preference that is not much more
preferential than the rights of other P-3B employees with respect to protection against
transfer”. (Union’s brief pg. 8). First, we find this statement to be inconsistent with the
Union’s admission before this Board and the Court that the clause in controversy was in fact
a superseniority clause. We also agree with the State’s position that the phrase “to meet
operational needs” does not merely grant to stewards a preference, but rather provides for
steward protection so long as there was another employee available for the transfer. (i.e.,
another employee in that job title). This would appear to be a blanket protection against
transfer unless the steward possessed some special or unique qualification - an unlikely
circumstance.

In conclusion, we find that the contract provision that the Union proposed to continue
in a successor contract is inherently discriminatory and has the effect of granting additional
benefits to stewards based upon their activity and membership in the Union and is not
justified by legitimate Union business considerations. This provision is illegal and
unenforceable to the extent that it prohibits the transfer of Union stewards within their
jurisdiction.
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DECLARATORY RULING

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the Act Concerning Collective Bargaining for State Employees, Conn. Gen.
Stat. 8 4-176 and 0 5-273-41(2)  of the Regulations of Connecticut State Agencies, it is
hereby DECLARED that:

The Union’s proposal to continue a contract provision that provides transfer protection
for Union stewards (Article 8 2(b) of the 1989-1993 contract between the parties) concerns
an illegal subject of bargaining and is unenforceable to the extent it provides protection
against transfer of Union stewards within their jurisdiction.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/Patricia V. Low
Patricia V. Low,
Alternate Board Member

s/Antonia C. Moran
Antonia C. Moran,
Board Member
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OPINION OF CHAIRMAN LARJZAU

I conclude that the clause in dispute is overly broad in its protection of stewards
against transfer, and is in excess of the union’s legitimate needs. Accordingly, I conclude
that it is an illegal and, therefore, nonmandatory subject of bargaining.*

s/Margaret A. Lareau 7/28/95
Margaret A. Lareau

* I participated in the deliberation of this case, and this represents my conclusion. I resigned prior to
drafting of the Board’s opinion, and was not available to review that document.
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CERTIFICATION

I hereby certify that a copy of the foregoing was mailed postage prepaid this 31st day
of October, 1995 to the following:

Ellen M. Carter
Principal Labor Relations Specialist
Office  of Labor Relations
One Hartford Square West
Hartford, Connecticut 06106

Attorney Robert J. Krzys
2138 Silas Deane Highway
Rocky Hill, Connecticut 06067

Joseph G. Wankerl, Deputy Commissioner
of the Bureau of Employee Relations

State of Connecticut
Department of Administrative Services
State Office Building, Room 403
Hartford, Connecticut 06106

Robert D. Rinker, Director
CSEA
760 Capitol Avenue
Hartford, Connecticut 06106

Peter W. Allen
Labor Relations Operation Manager
Office of Labor Relations
One Hartford Square West
Hartford, Connecticut 06106

JQhn W. Kingston
Agent

’

Connecticut State Board of Labor Relations
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