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ORDER OF INTERIM RELIEF

After the requisite preliminary steps had been taken, and the parties had executed a
partial stipulation of facts, the case was brought before the Labor Board for a hearing
concerning the request for Interim Relief on October 5, 25, and 27, 1994. Both parties
appeared, were allowed to present evidence, to examine and cross-examine witnesses, and to
make argument. Both parties filed briefs, which were received November 15, 1994.

Based upon the record presented thus far, we enter an order of Interim Relief.
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DISCUSSION

Conn. Gen. Stat. $7-471(5)(E)  states:

If, by the thirtieth day following the date on which a complaint citing a violation of
section 7-470 was made to the board, said board has not determined whether a
prohibited practice has been or is being committed and if the violation is of an
ongoing nature, said board may issue and cause to be served on the party committing
the act or practice cited in such complaint an order requiring such party to cease and
desist from such act or practice until said board has made its determination.

In the present case, by the thirtieth day following the Union’s complaint, the Board
had not determined whether a prohibited practice had been or was being committed and the
Union had made a request for Interim Relief. The alleged violation is of an ongoing nature.

Section 7-471-36(g) of the Board’s regulations sets forth the standards to be applied in
determining whether to issue an Interim Order. That Section states:

(g) In determining whether to issue an interim order the board shall consider

(1) the harm to the complainant if an interim order is not
issued; including whether irreparable injury, loss, or damage
will result,

(2) the harm to the respondent if an interim order is issued,

(3) the probability of success on the merits by the complainant,
and

(4) the interests of the public.

The essence of the Union’s complaint is that the City breached its duty to bargain
when it changed the necessary qualifications for taking the promotional examination for the
position of police captain and the relative weight to be attached to each method of
examination for the position of captain. It alleges that the procedure has been changed
illegally as follows:

c
-weighting changed from 50% oral exam/50%  written exam to 80% oral/20%  training
and experience;

-prerequisite of 2 years as a regular lieutenant reduced to 1 year; change in deadline
for completing the qualifying time;
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-elimination of requirement of a physical examination;*

-elimination of requirement that certain study materials be reviewed.

With respect to its legal argument, the Union relies on Conn. Gen. Stat. 0 7-474(g) which
provides in pertinent part as follows:

The conduct and the grading of merit examinations, the rating of candidates and the
establishment of lists from such examinations and the initial appointments from such
lists and any provision of any municipal charter concerning political activity of
municipal employees shall not be subject to collective bargaining, provided once the
procedures for the nromotional  nrocess  have been established bv the municioahtv.  anv
changes to the process prooosed  bv the municiDalitv  concerning  the  following  issues
shall be subiect  to collective bargaining: (1)  The necessarv  aualifications  for taking a
promotional examination: (2) the relative weipht  to be attached to each method of
examination; and (3) the use and determination of monitors for written, oral and
performance examinations. In no event shall the content of any promotional
examination be subject to collective bargaining. [emphasis added]

Thus far, the City’s principal defense is that the City had no duty to bargain
concerning any changes in the captains’ promotional procedure, because there had never been
a captains’ exam since the captains joined the bargaining unit in 1992. Therefore, in the
City’s view, it had the right to establish the initial captains’ promotional procedure once the
captains were in the bargaining unit, and its only duty to bargain is with respect to any
subseuuent changes in that procedure. Alternatively, the City contends that captains’ exams
in the past did not follow a set procedure, and certainly were not consistently 50%
writtenBO%  oral; thus the City claims it was free to set a procedure in 1994 and need only
bargain concerning any changes thereafter. .

We briefly summarize the setting of the instant dispute, as we view the evidence thus
far before us. Negotiations for a successor contract (1994 - 1996) for the police bargaining
unit were completed by tentative agreement reached on June 7, 1994, leading to City Council
approval on July 11, 1994. This new contract included a provision that in his sole
discretion, the Chief could assign no more than a total of six lieutenants and/or captains to
non-bargaining unit positions of deputy chief, and in consideration of this, five captains
would be appointed by August 15, 1994, and that authorized lieutenants’ positions would be
filled by January 1, 1995.’  These provisions were the result of a very important tradeoff.

I Deputv  Chief

The Chief of Police may assign, on a voluntary basis, no more than a total of six (6) Police Lieutenants
and/or Captains to exempt, non bargaining unit positions. Such assignments will be made at the sole
discretion of the Chief and will be for durations as determined by the Chief of Police. Employees who

(continued.. .)
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The Union had previously filed a prohibited practice complaint concerning the Chiefs
unilateral action in appointing the deputy chiefs in January, 1994, which the Union viewed as
appointments based on favoritism. The Union dropped the prohibited practice on this hotly
contested issue, and permitted those positions to be filled by the Chief and to exist outside
the bargaining unit, in exchange for the filling of the captains and lieutenants positions.
(This tradeoff did not sit well with all unit members.) In negotiations no mention was made
of the nature of the captains’ examination.

It was in early June, 1994 that Personnel Director Pat Washington learned of the
commitment to fill the captains’ positions. Based on the research of the Personnel
Department, including inquiry of two testing consultants, she concluded that given the
preparation time for a written examination, it would be impossible to conduct a 50%
oral/50%  written examination and still fill the captains’ positions by the August 15
contractual deadline. Washington decided to change the examination to 80% oral/20%
experience and training, primarily to meet the August 15 deadline, and believing that this
examination weighting to be typical of management level positions, of which she considered
the captains’ position to be one. She also decided that in order to reach more minority
candidates, which she believed the City was committed to doing, she would reduce the
prerequisite of two years in grade as a lieutenant to one year in grade. She spoke briefly
with the Chief before changing the “time in grade” requirement, and he concurred. She also
eliminated the requirement that the candidate pass a physical.

Personnel Director Washington then approved a posting of the captains’ examination
with the above changes. She did not notify or bargain with the Union before making the
changes. After learning of the posting the Union told a City representative, Gordon Distin,
that it was challenging the changes in weighting of examinations and qualifications, and
enumerated the challenges. Discussion between Distin and Washington ensued; further
phone conversations between Distin and the Union followed.2  The Union understood Distin
to represent that the City was withdrawing the posting which contained the changes, and

‘(...continued)
accept such assignments will be compensated at a wage rate which is no less than that of their permanent
classification.

In consideration of this five (5) Police Captains shall be appointed prior to August lSth, 1994 and the
positions authorized for Lieutenant shall be filled prior to January lst, 1995. These positions shall not be
decreased to allow for the assigning of Deputy Chief.

Washington asked Distin if the Union was waiving the August 15 deadline and told Distin that if it did,
she would conduct a written exam. Distin checked with the Union, learned that it was not waiving the
date, and he reported this to Washington. However, the facts before us do not indicate that the exchange
about waiving the August 1.5 date rose to the level of a clear statement that the & way the City could
or would meet the date was with an oral exam, or that Distin advanced any proposal to the union to trade
off the date for a written exam. Rather, it appears that each party referred to a threshold position which
was simply conveyed to the other party.
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reposting the notice consistent with the content which the Union claimed was necessary,
including with a 50% oralMO%  written examination. The Union’s understanding was
reasonable given what Distin said, although Distin may have thought he was conveying that
this result was probable but not a certainty. However, because the Union had indicated it
was not waiving the August 15 contractual deadline for captains’ promotions, Washington
decided not to withdraw her original posting, and proceeded with it and the examination
process. No one from the City informed the Union of this decision or told the Union that
the City would proceed with its original posting. The Union learned that the City was
continuing with the original posting and exam procedure from an irate member.

The original posting yielded twenty-four applicants, of which five had more than one
year service as a lieutenant, but less than two years service, at the time of application.
Based on the oral examinations, which were conducted in mid-August, 1994, and pursuant to
the City’s Civil Service procedure, the Chief appointed four captains on August 28, 1994,
and another three on October 4, 1994, the eve of the first interim relief hearing herein.

Captains have been  in the bargaining unit since August 14, 1992. No captains’ exam
had actually been given after the captains joined the bargaining unit until the exam at issue.
In March, 1992, before the captains were in the unit, there was a posted announcement for a
captains’ exam, but the examination was never given. The 1992 notice stated that the exam
might consist of one of several varieties, e.g., a rating of training and experience, written,
oral or a combination of written/oral. The notice further stated that if the exam was
written/oral, the weights would be 50% written and 50% oral. The last captains’ exam
actually offered was in 1990, and was 50% written/50%  oral  Exams were also given in
1980 and 1985 and consisted of varieties of an “assessment center”, a format that entails
giving the candidates hypothetical work which candidates then process and explain.

***

ApDlication  of the criteria for determining whether or not to grant interim relief

Our regulations state that in determining whether to issue an interim order the Board
shall consider the four criteria quoted at the start of our discussion. We apply those criteria
here, turning first to the probability that the Union will succeed on the merits of its
complaint.

Probabilitv of success on the merits

We conclude that the Union has an excellent chance of succeeding on the merits of its
complaint of a failure to bargain, based at least on one major theory. Specifically, we
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conclude that the Union is likely to prevail on its claim that the City had to bargain in good
faith concerning the changes it made here from the 1990 promotional exam procedures for
captain, and that the City failed to bargain.

Our conclusion is based on our interpretation and application of 5 7-474(g), and we
note that there is some distinction between evaluating this case from the standpoint of
0 7-474(g) and evaluating it solely from the perspective of our general doctrine concerning
unilateral changes and the duty to bargain. We read 0 7-474(g) to require that once
employees are subject to collective bargaining, a municipality must adhere to whatever its
last set practice was concerning the promotional procedure for a position. Here this was the
procedure as announced and utilized in the 1990 captains’ promotional procedure. We reject
the City’s argument that since the recent, 1994 examination was the first captains’
examination since the captains were in the bargaining unit, it was free to establish any
procedure it wanted.

We believe 6  7-474(g) was designed to permit a municipality to establish an initial
promotional procedure independent of collective bargaining, and that any subsequent changes
would be subject to bargaining. Nowhere does 8  7-474(g) refer to any right of a
municipality to establish a fresh “initial” procedure after the onset of bargaining -- it does not
even hint at this. Rather 0 7-474(g) refers to “established” procedures and draws no
distinction as to when they were established. We believe that the City’s version would
interfere with the structure the legislature desired concerning bargaining about promotions.

In reaching our conclusion, we also reject the City’s alternative argument that there
was not any “established procedure” for captains’ promotional procedures prior to its 1994
posting. First of all, we believe its position is erroneously premised on equating the
provisions of 6  7-474(g) with our unilateral change doctrine, the latter requiring that a union
establish that there was a fixed, uniform practice over some period of time. Thus, in
apparent reliance on this premise, the City points to the fact that there was no fixed past
practice but a variety of past procedures - the assessment centers, the 50% oral/50%  written
and the 1992 plan that the City pick among options without notice to the candidates.
However, we conclude that 0 7-474(g) was focused narrowly on a municipality having one
initial choice of options, and bargaining about changes, not on the traditional past
practice/unilateral change doctrine. And we certainly reject any argument that the
“established procedure” which the City was permitted to continue was one of “picking and
choosing” the weight of examination at the time of the test, as demonstrated either by the
variety of past exams or the fact that the 1992 test announcement cited management’s right to
select the type of test. If the “menu of choices” was the “established” procedure, this would
be a license under $ 7-474(g) for a municipality to always word its promotional requirements
in this way, in order to forever preserve its right to pick procedures unchallengedby
collective bargaining. Such an interpretation would be at odds with the entire thrust of
$  7-474(g), which contemplates management making an initial choice of options and
procedures, and bargaining concerning changes from that choice.
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In sum, we believe the Union’s legal premise is correct with respect to the claim that
the City had a duty to bargain concerning the changes in the captains’ promotional procedure
in 1994. We are aware that the City’s action in changing to the 80% oral exam’  was
primarily to meet the contractual deadline, and that has been very much in our minds as we
consider this case. However, the error was in the City’s premise, perhaps held in good faith
that it did not have to bargain about the changes. The City’s action in making the changes
without bargaining skewed the entire setting of bargaining. Had the City approached the ,
Union when first confronted with the information about the apparent incompatibility between
the August 15 deadline and the 50% oral/50%  written exam, bargaining might have produced
an agreement. (For that matter, if the City had determined the time needed for an exam
before committing to the contractual deadline, the City might have avoided the whole
problem.) Making the changes unilaterally incurred the Union’s strong negative reaction,
and so discussing flexibility of the August 15 deadline took place in a distorted setting which
effectively precluded peaceful resolution of the problem. In sum, if the City wanted to
change the captains’ exam procedures in order to meet the deadline, it had to bargain with
the Union about those changes.

Accordingly, we conclude that the Union is very likely to succeed on the merits of the
complaint on the theory we refer to above. We note that, on the evidence before us at this
time, we believe it is unlikely that the Union will prevail on those aspects of its complaint
alleging surface bargaining, withholding of information, or those allegations which were tied
to a theory that the City was motivated by any anti-union animus on the part of the Chief or
any structured favoritism in the pursuit of the changes in the captains’ promotional
procedures. We also believe the Union is unlikely to prevail on its theory that the
established captains’ exam procedure was what the Union claims was a unit-wide procedure
of 50% oral/50%  written exam as evidenced by the past sergeants and lieutenants
examinations.

***

Harm to each nartv  and the interests of the public.

We now turn to the other criteria concerning interim relief, relating to “harm” as well
as the “public interest”. We find that the Union has presented compelling evidence and
argument with respect to the harm it will suffer if an interim order is not issued. We find
that harm to be major, significant, and of a character that is irreparable. Specifically, we are
persuaded that in the context of the facts here, including the fact that the Union had a
concern about the type of exam and the threshold eligibility requirements, the Union will
continue to suffer serious harm to its standing in the eyes of its members, as many members
will perceive the Union as extremely ineffectual. The evidence thus far presented
demonstrates the importance to the unit of the tradeoff involving the deputy chiefs’ positions
and the sergeants’ and lieutenants’ appointments, i.e., the tradeoff in which the Union
conceded the Chiefs right to fill the deputy chief positions with whomever he wanted,
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outside of an objective promotional process and collective bargaining, in exchange for what
the Union relied on as the objective, Civil Service selection of captains and lieutenants.
Even if the Union has not and does not prove favoritism in the recent examination process, it
is clear that an oral examination is a less objective tool, and that the Union had a legitimate
interest in preserving the more objective process. Almost as soon as the Union had gained
this provision, it had lost it through the City’s unilateral action, which will cast grave doubts
on the Union’s effectiveness. If the prior promotional procedure for captains is not restored,
the ongoing balance between Union and management is hopelessly upset in favor of
management.

The seriousness of the harm is tied not only to its character, but to its irreparable
nature. We are persuaded that if the prior conditions are not restored, the Union will have
lost the benefit of its bargain and the City will keep the fruits of its illegal conduct.
Specifically, if interim relief is not issued, the newly appointed captains, who have been
placed there as a result of what the evidence thus far indicates was an illegal procedure, will
secure the benefit of experience in those positions until the slow administrative and legal
processes bring about a final decision on the merits; thus, the recently appointed captains will
secure an unfair advantage. Moreover, as the Union waits to obtain a final decision, the
perception of its ineffectiveness grows and its standing in the eyes of its members diminishes.
If a Union is held in low esteem by its members, it will become far less effective in
bargaining, where its leverage is often tied to management’s knowledge of its strength, and
the collective bargaining process will be thrown out of balance.

In considering in this equation the harm to the City, as well as the public interest,
(which is closely tied here to the City’s interest), we believe that there may be some minimal
harm, but conclude that it is significantly exaggerated in the City’s argument. The harm to
the City - and to the public interest -- is cast as tied primarily to the City’s needs to have
adequate supervision of officers. We find this a laudable goal, and acknowledge that
heightened supervision will probably aid in preventing the alleged police misconduct
identified in Judge Spada’s recent grand jury report (Ex. 5). However, the exaggerated
statement of the negative consequences of interim relief is disclosed by examination of the
facts. Four of the seven captains promoted in August and October, 1994 are now performing
patrol commander duties, which were previously being performed by lieutenants, i.e., the
class which contained the candidates for promotion. Two of the new captains are now
serving as deputy chiefs, precisely their assignment when they were still lieutenants. And
since August and October, the City has had fewer lieutenants in position, so its net gain in
supervision appears minimal. The evidence presented by the City simply does not support
the assertion of significant harm. While the City argues that “a removal of these newly
appointed captains will result in fewer officers in the streets because the Lieutenants will be
pulled back to perform some of the duties normally performed by captains”, the City has
failed to present evidence to establish clearly that it now has more “on-the-street”
supervision. In fact, it appears that the City now has fewer lieutenants than it had before as
some were promoted; it is not clear how this yields more “street supervisors”. The only
evidence presented leaves us guessing as to what the City means.
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Also, while the City talks of a need for prompt action for adequate supervision, its
position before us was that the oral exam was conducted to meet the contractual deadline, not
to cure a critical deficit in supervision. From the evidence before us, it was the City that
had been slow to fill these positions, and it was the Union that speeded up the timetable by
obtaining the contractual commitment to a timetable for captains and lieutenants. And while
the City tries to make much of the pressing need to address the Grand Jury report, it was
aware of many of the criticisms contained in that report over a year before the August, 1994
Captains’ promotions and had done little to speed up its promotional procedure.

Finally, the delay involved in now filling these positions by a replacement exam may.
be no more than two or three months while a written/oral exam is secured -- unless the City
has had the foresight to obtain a written exam during the pendency  of these proceedings,
which would have avoided w harm to staffing which it alleges it will suffer. We find it
likely that the City in the interim can operate as it did immediately before the exam, and that
a loss of a couple of months does not represent harm of a degree to outweigh the very
serious harm to the Union.3

In considering in this equation the “public interest” it must be remembered that there
is a public interest in collective bargaining. Since the inception of the MERA in 1965, the
legislature has maintained its commitment to collective bargaining, even in the police setting.
It must be remembered that the statute favors collective bargaining, and the MERA seeks to
avoid strikes as the resolution of disputes. The MERA is designed to create a level playing
field for labor and management. It is our job to carry out that legislative command. While
the amenability of collective bargaining to certain aspects of the police function has-been
recently subject to widely publicized criticism, we note that it is ultimately the legislature’s
judgment which has been challenged. We must carry out the statute as it currently stands.

In summary, we issue an interim order based on our consideration of the factors
including these set forth in 0  7-471-36(g) of our Regulations. We believe, on the record
presented, that the complainant Union has an excellent probability of success on the merits;
that the Union will suffer significant and irreparable harm if an interim order is not issued;
that the harm to the City is minimal, particularly given the short time period in which it must
await a replacement exam process; and that there is no substantial impairment of the public
interest.

Turning to the nature of our order in this matter, we have carefully considered the
appropriate parameters of our “cease and desist” order. In this regard, we believe it
appropriate and necessary to order the City to cease and desist from promulgating a
procedure which departs from the 1990 exam with respect to the relative weight to be

3 We note that although the City refers to “overtime costs”, the only figure cited referred to shortages of&l
officers and was raised in the context of the attention the City had paid to hiring more patrol officers. It
presented absolutely no evidence of the overtime costs involved with respect to returning to the conditions
existing prior to the Captains’ promotions.
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attached to each method of examination and the necessary qualifications to take the exam
unless and until the City completes its bargaining obligation with the Union or the parties
agree to the changes. We also believe that it is necessary and appropriate to order the City
to cease and desist from designating as “captains” any individuals promoted pursuant to the
August 1994 examination and resulting civil service list.

While the above paragraph makes clear that the City may not maintain the recent
appointees in the permanent assignment of Captain, our Order should not be interpreted as
limiting or otherwise changing any independent right (i.e., other than through a civil service
procedure and exam) of the City to make “acting” or “temporary” appointments. We make
no determination about the City’s rights in this regard as the record does not disclose any
definitive information about the City’s right to do so.

Our decision regarding this order is based in part on our assumption that the City,
having placed such an emphasis on the need for immediate action in appointing capable
supervisory personnel, will immediately participate in the necessary process to bring this
controversy to a conclusion. However, we recognize that there is a possibility that the City
will take a different position and not choose to engage in the process until the end of the
current litigation. If this were to be the case, we are concerned that the Union may be
placed in a position in which appointees who have been appointed pursuant to an unlawful
procedure may be “acting” in positions for an extended period of time. Therefore, we will
also order the parties to report back to this Board on February 15, 1995 at which time we
will continue the hearing on the merits of the Union’s complaint, review the progress made
by the parties toward the goal of a mutually agreeable procedure for the new exam and
entertain argument as to why the current interim relief order of this Board should be
continued, modified or terminated.

ORDER

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the Municipal Employee Relations Act, it is hereby

ORDERED that the City of Hartford shall:

I. Cease and desist from designating as captains appointed under the Civil Service system
any individuals promoted pursuant to the August 1994 examination and resulting Civil
Service list or any procedure which departs from the 1990 procedure with respect to
1) necessary qualifications for taking the captains promotional examination and 2) the relative
weight to be attached to each method of examination; unless and until 1) the City completes
its bargaining obligation with the Union on these matters; 2) the City ‘and the Union agree to
change these procedures or 3) this Board rescinds or modifies this order or issues a future
order on the merits of this complaint.
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II. Cease and desist from conducting or implementing a captains’ promotional procedure
which departs from the 1990 procedure with respect to 1) necessary qualifications for taking
the captains promotional examination and 2) the relative weight to be attached to each
method of examination; unless and until 1) the City completes its bargaining obligation with
the Union on these matters; 2) the City and the Union agree to change these procedures or 3)
this Board rescinds or modifies this.order  or issues a future order on the merits of this
complaint.

III. Report back to the Connecticut State Board of Labor Relations on February 15, 1995 for
the following purposes:

a) further proceedings on the merits of the Union’s complaint;

b) argument concerning the continuation, modification or termination of this Order;

c) report to the Connecticut State Board of Labor Relations concerning the progress
made by the parties toward a mutually agreeable procedure for a captain’s
promotional exam.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/Margaret A. Lareau
Margaret A. Lareau,
Chairman

s/Anthonv  Sbona
Anthony Sbona,
Board Member

s/Antonia  C. Moran
Antonia C. Moran,
Board Member
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CERTIFICATION

I hereby certify that a copy of the foregoing was mailed postage prepaid this 22nd day
of December, 1994 to the following:

Karen Buffkin,  Esq.
550 Main Street
Hartford, Connecticut 06103

Stephen McEleney, Esq.
McEleney & McGrail
363 Main Street
Hartford, Connecticut 06106

Patricia Washington
Director of Personnel
City of Hartford
550 Main Street
Hartford, Connecticut 06103

Elizabeth Dunn, Personnel Analyst
550 Main Street
Hartford, Connecticut 06103

Dennis O’Brien
President
Hartford Police Union
565 Franklin Avenue
Hartford, Connecticut 06114

Michael P. Peters, Mayor
City of Hartford
550 Main Street
Hartford, Connecticut 06103

Cohn  W. Kingston
Agent
Connecticut State Board of Labor Relations
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