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STATE OF CONNECTICUT
LABOR DEPARTMENT

CONNECTICUT STATE BOARD OF LABOR RELATIONS

IN THE MATTER OF
TORRINGTON BOARD OF EDUCATION

-AND-

LOCAL 1579, COUNCIL 4, AFSCME, AFL-CIO

DECISION NO. 3252

November 16, 1994

CASE NO. MPP-13,883

A P P E A R A N C E S :

Victor M. Muschell, Esq.
For the Torrington Board of Education

J. William Gagne, Jr., Esq.
For Local 1579, Council 4

DECISION AND DISMISSAL OF COMPLAINT

On July 19, 1993, Local 1579, Council 4, AFSCME, AFL-CIO (hereinafter the
Union) filed an amended complaint with the Connecticut State Board of Labor Relations (the
Labor Board), alleging that the Torrington Board of Education (the School Board) had
violated 0 7-470(a)(4)  of the Municipal Employee Relations Act (MERA  or the Act).
Specifically, the Union claimed that the School Board unilaterally changed the procedure
typically followed in the cafeteria regarding lunches and clean-up on the last few days of the
1991 school year, resulting in an illegal transfer of bargaining unit work to non-bargaining
unit employees.

After the requisite preliminary steps were taken, the case came before the Labor
Board for a hearing on July 16, 1993 and February 18, 1994. Both parties were represented
by counsel and were allowed to present evidence, make argument, and examine and cross-
examine witnesses. Briefs were submitted by both parties, the last of which was received by
the Labor Board on May 13, 1994. Based on the entire record before us, we make the
following findings of fact, conclusions of law, and we dismiss the complaint.



FINDINGS OF FACT

1. The School Board is an employer within the meaning of the Act.

2 . The Union is an employee organization within the meaning of the Act.

3. The Union was certified as the exclusive bargaining representative of the cafeteria
employees on February 14, 1992.

4 . At all  times material hereto, the parties were negotiating an initial contract.

5 . Prior to 1991, the cafeteria workers would typically serve a full hot lunch on the
second to last day of the school year. On the last day of the school year, which was a half
day for the students (without lunch), the cafeteria workers would report to clean up the
cafeteria for the summer recess.

6. Due to budget constraints, on June 3, 1991, Edward Arum,  the business manager
for the School Board, sent a memo to the principals of the schools containing kindergarten
through Grade 8 students, informing them that the last day for hot lunches in the cafeterias
would be Friday, June 2 1, 199 1, rather than the last full day of school, June 24.
Accordingly, the cafeteria workers reported to work on June 21, but most of them were not
scheduled to report to work after that date. The cafeteria workers who did not report to
work after June 2 1 were not paid for June 24 or June 25.

7. The last full day of school in 199 1 was Monday, June 24. Students were
requested to bring their own lunches to school on that day. For those students who wished
to purchase it, milk was available and was sold to the students by the managers and assistant
managers of the cafeteria.

8. At that time, assistant cafeteria managers were members of the bargaining unit.

9 . The sale of milk and other food in the cafeteria was usually performed by one of
the members of the bargaining unit. This work consisted of handing out the cartons of milk,
ringing the price into the cash register, and collecting the money from the students.

10. The last day of school in 1991 was Tuesday, June 25, a half day which in the
past had been scheduled as a clean-up day. The cafeteria workers were instructed to fulfill
their cleaning duties throughout the preceding week, that is from Monday, June 17 through
Friday, June 21, while they were still serving hot lunches to the students.

11. Some cafeteria workers reported for duty on Monday, June 24, 199 1.
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CONCLUSIONS OF LAW

1 . Absent a valid defense, an employer violates the Act when it transfers to non-
bargaining unit employees work which has exclusively been performed by members of the
bargaining unit.

2 . There is no violation of the Act when the work transferred to non-unit employees
is & minimis.

3 . The quantum of work performed by non-unit personnel in this case was &
minimis,  and the employer did not violate the Act.

DISCUSSION

The Union’s argument in this case stems from the School Board’s unilateral decision
to terminate cafeteria service a day and a half earlier than it had done in previous years.
According to the Union, the School Board’s actions in this regard resulted in an illegal
transfer of bargaining unit work when some non-unit employees helped distribute milk to
students at lunch on the second to last day of school. ’ We note at the outset that despite the
fact that the Union’s amended complaint only alleges an illegal transfer of bargaining unit
work, its brief appears to dispute the elimination of the “clean up day” as well.

The School Board defends by claiming that the decision to suspend hot lunch service
two days early and reassign the days in which cafeteria clean-up work was to be performed
is within their management prerogative to determine when its facilities are to be operational.
Further, the School Board argues that the Union failed to establish that the sale of milk was
work which belonged exclusively to the bargaining unit. In this case, we agree with the
School Board that there was no prohibited practice in the elimination of the “clean up” day
and no illegal transfer of bargaining unit work.

It is a well-settled proposition that in the absence of a valid defense, an employer
violates the Act when it unilaterally changes the terms and conditions of employment
concerning a mandatory subject without first bargaining with the union over the proposed

1 The initial Union complaint alleged that when the students brought their own lunches on the second to last
day of school, traditionally a day which was a “hot lunch” day (i.e. the cafeteria was open), bargaining
unit work was transferred in violation of the Act. This was the claim heard by Assistant Agent Ken
Hampton at the preliminary conference on September 5, 1991. While an underlying trace of this argument
seemed to surface at the hearing before the Labor Board, the Union’s amended complaint more clearly
states that it is asserting a violation of the Act based on the sale of milk by non-unit personnel.
Accordingly, we do not reach the novel claim presented in the initial complaint.
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change. West Hartford Education Association v. DeCourcy,  162 Conn. 566 (1972);
Norwalk Board of Education, Decision No. 2847 (1990); Bethel Board of Education,
Decision No. 1920 (1980); Town of Newington, Decision No. 1116 (1973). However, we
have consistently held that absent a showing of anti-union animus, an employer has the right
to eliminate or create positions and to lay off employees for legitimate business reasons;
management decisions of this type are not considered to be mandatory subjects of bargaining.
Norwalk Board of Education, Decision No. 3163 (1993); Town of Wallingford,  Decision
No. 2820 (1990); West Haven Board of Education, Decision No. 1363 (1976); Town of
SZI@OI$  Decision No. 999 (1971). The employer is only required to negotiate any
substantial secondary effects of these unilateral decisions with the union. Town of
Wallingford,  supm;  Norwich Board of Education, Decision No. 2579 (1987);

In this case, we find that the School Board was facing a potential budgetary shortfall
and was within its rights to determine legitimate methods to cut costs. We view the School
Board’s actions here as an accelerated summer layoff.* The School Board merely exercised
its managerial discretion to terminate the employment of these employees one day earlier
than normal. & West Hartford Education Association v. DeCourcy, supra; BlooqfZeld
Board of Education, Decision No. 2821 (1990). Moreover, there was no evidence which
would support a finding that the School Board’s actions were motivated by anti-union
animus. Rather, the record reveals that budgetary restrictions were the motivating factor in
the elimination of the clean up day. Thus, the School Board was under no duty to bargain
with the Union prior to implementing the change.

Turning then to the issue of contracting out bargaining unit work - the Union’s stated
allegation in its complaint - we find no violation of the Act. This allegation rests on the
premise that the selling of milk by the cafeteria managers represents an illegal transfer of
bargaining unit work. We have consistently held that an employer commits a prohibited
practice under the Act when it unilaterally assigns to non-bargaining unit personnel work
which in the past has been performed exclusively by bargaining unit employees. Town of
East  Haven, Decision No. 3164 (1993) (Appeal Pending) (New Haven Super. Ct. Dkt.
# CV-94-0356612); City of Totington,  Decision No. 2172 (1983); and cases cited therein.
As a threshold matter, the Union bears the burden of showing that the work at issue has
always been performed by the bargaining unit. City  of Hartford, Decision No. 3049 (1992).
However, we have found in the past that no prohibited practice is committed when the
quantum of. work transferred to non-bargaining unit employees is & minimis. City of
Bristol, Decision No. 3171 (1994); Thomaston Boa&  of Education, Decision No. 3008
(1992); See also State of Connecticut Department of Public Safety, Decision No. 2466
(1986).

2 While we might have entertained the argument that the effect of the accelerated summer layoff on the
bargaining unit was a “substantial impact”, we note that the record was devoid of evidence in this regard,
and therefore we do not consider it.
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In the instant case, we find that the distribution of milk for one day is of such
negligible quantity that such transfer must be considered de minimis.W e  a l s o  n o t e  t h a t  t h e
evidence shows that while only a small number of bargaining unit employees reported to
work on June 24, the task of distributing milk was performed on that day by both unit and
non-unit personnel. Further, there is no indication that if the managers did not help
distribute milk on that day, other unit employees would have been allowed to work. Thus,
the managers’ actions did not pose a legitimate threat to the job security of the employees
who did not work on that day. Accordingly, we find no prohibited practice and we dismiss
the Union’s complaint.

ORDER

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the Municipal Employee Relations Act, it is hereby ORDERED, that the
complaint filed herein be and the same hereby is DISMISSED.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/Margaret  A. Lareau
Margaret A. Lareau,
Chairman

s/Ann McCormack
Ann McCormack,
Alternate Board Member

Anthonv Sbona
Anthony Sbona,
Board Member
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CERTIFICATION

I hereby certify that a copy of the foregoing was mailed postage prepaid this 16th day
of November, 1994 to the following:

Victor M. Muschell, Esq.
Muschell, Phalen & Simoncelli
104 Church Street
Torrington, Connecticut 06790-5286

J. William Gagne, Jr., Esq.
207 Washington Street
Hartford, Connecticut 06106

RRR

Dr. John Shine
Superintendent of Schools
Torrington Board of Education
355 Migeon Avenue
Torrington, Connecticut 06790

Sheri Goggin, Business Manager
Torrington Board of Education
355 Migeon Avenue
Torrington, Connecticut 06790

George B. Simoncelli, Jr.
Muschell, Phalen & Simoncelli
104 Church Street
Torrington, Connecticut 06790-5286

Nicholas D’Andrea,  Staff Representative
Council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Connecticut 06051

6



Susan Creamer, Esq.
Council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Connecticut 06051

John W. Kingston ’
Agent
Connecticut State Board of Labor Relations


