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On August 23, 1991,‘the American Federation of State, County, and Municipal
Employees (AFSCME), Council 4, Locals 196, 318, 355, 478,538,562, 610, and 704 (the
Union) filed a Complaint with the Connecticut State Board of Labor Relations (the Labor
Board) against the State of Connecticut, Department of Public Safety (the State) asserting that
the State had violated Section 5-272(a)(4) of the Act Concerning Collective Bargaining for
State Employees (SERA or the Act). Specifically, the Union alleged that the State had
unilaterally changed the method used to calculate “Vacation, Personal Leave, and Sick Leave
accruals and charges” for police dispatchers.

After the requisite preliminary administrative steps had been taken, this matter came
before the Labor Board for a hearing on November 3, 1993, at which time the parties
appeared in person, were represented by counsel, and were fully heard. Both parties filed
written briefs, the last of which was received by the Labor Board on March 10, 1994. Based
upon the entire record, we make the following findings of fact and conclusions of law and
we dismiss the complaint.



FINDINGS OF FACT

1. ’ The State of Connecticut, Department of Public Safety, is an employer within the
meaning of the Act.

2 . The Union is an employee organization within the meaning of the Act and for many
years has represented a state-wide clerical unit, referred to as the NP-3 unit, which includes
the police dispatchers at various facilities throughout the state.

3 . Dispatchers work a different schedule than that worked by most employees in their
bargaining unit. Most unit employees work seven hours per day for five days in a week,
totaling 35 hours per week. In contrast, the dispatchers work eight hour days in an eight-
week averaging schedule, often referred to as a 5-3 schedule (five days worked followed by
three days off). During that eight-week period, the dispatchers work three weeks comprised
of five “8-hour”  days (totaling 40 hours) and then five weeks of four “8-hour”  days (totaling
32 hours). There are an average of 35 hours per week worked by dispatchers during this
eight-week period.

4 . The 1985-1988 collective bargaining agreement between the parties contained the
following relevant provisions:

Article 38, Section Twelve, Leave Time Accrual

***

(c) For those agencies which keep records of leave accrual and
use on the basis of days, when use of leave time is permitted in
hourly increments, conversion shah be based on one day equals
seven hours. .

5 . The 1988-1991 collective bargaining agreement between the parties contained the
same provision in Article 38, Section 12(c) as quoted above in Finding of Fact #4  and also
included the following relevant sick leave provision:

Article 31, Section One. Each employee shah accrue sick leave
at the rate of one and one-quarter (1 l/4) days or the equivalent
per completed calendar month of continuous full-time
service. . . . (Ex. 1)

The 1988-1991 collective bargaining agreement also contained a vacation and personal leave
provision in Article 30 which provided a vacation leave accrual rate of one and one-quarter
days per month for most employees, with lesser or higher rates for employees with different
seniority levels and hire dates.
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6 . The leave system for the bargaining unit employees consists of two components: the
accrual of time and the “charging of time” which occurs when employees are absent from
work:

7 . For at least a few years prior to 1989, dispatchers typically accrued leave at a higher
rate than other employees in the unit even though all unit employees worked the same total
number of hours. Dispatchers typically earned leave based on an eight-hour day, rather than
a seven-hour day. This computed to 10 hours per month of sick leave and 10 hours per
month of vacation leave. Employees working seven-hour days earned only 8.75 hours per
month of sick leave and vacation time.

8. Prior to 1989, when absent for a full day, the dispatchers still received eight hours of
pay, and their individual accumulated leave was charged with eight hours of leave. Thus,
they were accruing leave and being charged with leave using the same base - an eight-hour
&Y.

9 . In early 1989, the State concluded that the accrual system for dispatchers was
contrary to the provisions of the contract.

10. By letter dated February 8, 1989, the State advised the Union that it had discovered
that the dispatchers’ leave was being improperly accrued and stated:

In the course of reviewing contract material that affects
attendance records it was discovered that we have been crediting
our Dispatchers and Communications Operators with an eight-
hour day leave accrual rate, rather than a seven-hour day
accrual rate as mandated by the NP-3 bargaining agreement
(Article 38, Section Twelve (c)).

This is to advise that we plan to use the seven-hour day accrual
rate in our system, retro to January 1, 1989. We will not,
however, make any changes to employee accrual balances prior
to January 1, 1989. (Ex.  7)

11. At the time of the February 1989 letter, negotiations for the 1988-1991 contract had
begun. Jn  those negotiations, the State explained and discussed this letter and reaffirmed its
intent to calculate leave accruals in accordance with the contract.

12. In these negotiations, the Union had initially proposed to change Article 38, Section
Twelve, so as to have the conversion from days to hours be “consistent with the employee’s
work schedule”. (Ex.  10). This Union proposal was withdrawn in March, 1989, and
agreement was reached on a full contract which contained the same language as the prior
contract concerning accrual based on seven hours.
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13. During the negotiations, neither party specifically mentioned the method of
“ch.arging”  leaving time.

14. In August, 1989, after the 1988-1991 contract was executed, the State started
computing accrued leave using the formula based on “seven hours worked per day”, and
thus, dispatchers began accruing 8.75 hours of leave per month rather than 10 hours per
month.

15. Also in August, 1989, however, the computation of “charging” leave for dispatchers
was also changed due to a clerical misinterpretation of the new system. This mistake
resulted in the issuance of a memo, authored by a clerical employee, which informed
members of the bargaining unit that charges to their leave time would be based on a seven
hour day. Thus, the clerical staff responsible for tabulating time on payroll records began to
often apply the “seven hour” rate to charges against leave when dispatchers were absent for a
full day. Also, there were six to eight instances of absences for portions of days in which
the employees were paid according to what they themselves entered as the amount of time to
be deducted. In some of these instances, the “charges” of leave time were based on a seven
hour day. In other instances, the employees reported the partial day charges based on an
eight hour day.

Thus, in terms of State record-keeping, some employees were technically earning
leave at the reduced rate achieved in bargaining but were still charged their leave as if they
were earning the higher rate. The net result of the error, in practice, was that some
dispatchers maintained the higher benefit which the State had informed the Union would no
longer be maintained and which was not contained in the contract.

16. The clerical error was discovered by the State in early 1991, approximately seventeen
months after the error was initiated. By a memo dated August 2, 1991, the State notified its
troop commanders of the error and stated:

The Time and Attendance Unit of the Personnel Department is
in the process of auditing the attendance records. During this
process, we discovered that clerical errors had been made in the
deducting of time used.

Effective July 1, 1991 time used will be deducted in accordance
with the averaging schedule. Enclosed is a copy of how your
accrual rates are calculated and time used is deducted from leave
balances. (Ex.  4)

17. There was no prior notification to or bargaining with the Union concerning the
August 2, 1991 memo clarifying the system to be used for deducting leave time used.
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18. Two grievances were filed following this memo, and neither was pursued beyond
Step 2 of the grievance procedure.

19. In the fall of 1991, the State and the State Employee Bargaining Agent Coalition
reached agreement to extend the Clerical NJ?-3  contract until June 30, 1994. The issue of
the dispatchers’ leave accruals and charges was not raised by either party in the negotiations,
and there was no change in any of the contract provisions relating to the present dispute.

20. The practice which the Union seeks to “restore” is one which is a product of clerical
error, i.e. the system under which a dispatcher who is absent for a full eight-hour day
receives pay for the full  eight hours but only has seven hours charged against his/her
accumulated leave.

CONCLUSIONS OF LAW

1. A unilateral change in a condition of employment which involves a mandatory subject
of bargaining without negotiation with the Union constitutes a violation of the Act, unless the
employer provides an adequate defense.

2 . The method used for calculating Sick Leave, Vacation Time, and Personal Leave
charges is a mandatory subject of bargaining.

3 . To establish a unilateral change, the Union must make out a prima facie case of a
fixed practice prior to the alleged change and a clear departure from that practice without
bargaining.

4 . In the present case, the Union has not shown that the State had an open and fixed
practice of charging dispatchers for seven hours of leave when they were absent for an eight-
hour day from which the State departed. Therefore, the State has not violated the Act.

DISCUSSION

The issue before the Labor Board in this case is whether the State violated the Act in
August, 1991 by unilaterally and without collective bargaining changing the method used for
calculating charges against leave time for dispatchers. Specifically, We  must determine if the
State was obligated to maintain a system which existed for 17 months in which some
dispatchers were charged for leave using a “seven hour day” basis instead of an eight hour
&Y-



The Union claims that the State unilaterally changed an existing past practice when, in
August 1991, it changed the method of “charging” leave for dispatchers. Assertedly, the
change effectuated by the State results in dispatchers “losing” one hour of pay for each day
they are absent. Thus, the Union claims that the State violated the Act.

The State argues that the change in the method of leave deductions for the dispatchers
was implemented to conform with the contractually negotiated leave benefits. The State
claims that the system sought to be restored by the Union cannot be considered past practice
under the standards established by the Labor Board due to several factors including the fact
that it resulted from a clerical error. Thus, the State argues that no past practice existed and
the change implemented by the State in this case merely constitutes a correction to a clerical
error.

Based upon the record before us, we conclude that the State’s action did not constitute
a unilateral change in a condition of employment, because the Union failed to make out a
prima facie case showing that a fixed practice existed prior to the alleged change.

Unilateral change implies the existence of a fixed practice. Redding  Board of
Education, Decision No. 1922 (1980). It is well settled that in order to prevail on a
complaint alleging an unlawful unilateral change, it is the union’s initial burden to make out
a prima facie case of a fixed practice prior to the alleged change  ancl a clear  departure  from
that practice without bargaining. City  of Torrington, Decision No. 2172 (1983); Town of
Clinton, Decision No. 2168 (1982); East Haven Board of Education, Decision No. 2066
(1981); C&y  of Norwich, Decision No. 1968 (1981).

In the present case, the facts do not demonstrate a violation of the Act because we
find that a fixed past practice did not exist. Specifically, we find that the method of charging
dispatchers with &&  hours of leave for absent days was the normal and accepted method
and that the method of only charging seven hours for absent days was merely a mistake
which resulted from a clerical error.

In support of this conclusion we first note that, during negotiations in 1989, the Union
sought to change the method of “charging” leave and this proposal was dropped in
bargaining. Further, during these same negotiations, the State discussed its February 1989
memo and explained its intention to zcrue time using the seven hour method; the State did
not mention any intention to chare  time using a seven hour method.T h u s ,  w e  f i n d  t h a t  t h e
practice of charging dispatchers with eight hours of leave for a days absence was the normal
and accepted method of charging for time and that this method was not intended to be
changed when the State introduced and implemented the seven hour method for accrual of
time.

With regard to the approximate seventeen month period in which the dispatchers were
only charged seven hours for a days absence, we find that this period does not establish a
past practice for several reasons. First, this “benefit” was inconsistently bestowed upon
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some employees due to a continuing clerical error. As shown above, the parties did not have
any intention of changing the long established method of charging time. Thus, the change
came about only because a clerk misinterpreted a memo and began to institute the new seven
hour system for charging dispatchers. We also find that this error was not an open practice
which was acquiesced to by the State. Instead, due to the complexity of the “leave system”
the error was not discovered for over a year. Immediately upon its discovery, the State
sought to rectify the error.

This case must be distinguished from others in which the Labor Board held that errors
in the application of the contract or official policy by management did constitute a past
practice. &g:  State of Connecticut, Department of Children and Youth Services, Decision
No. 2160 (1982); Town of Westpor3,  Decision No. 1602 (1977). The facts of this case
indicate that charging dispatchers for only 7 hours leave was a mere clerical error rather than
a conscious decision by the State. The practice was not open and notorious so as to rise to
the level of an accepted past practice known and endorsed by both parties. There is no
evidence that the workers assigned to calculating leave charges were managerial or
supervisory employees. The State’s action via the 1991 memo was designed to correct a
clerical error and adhere to the contract as it was interpreted in 1989. Therefore, the State’s
action was not a unilateral change in an accepted past practice.

Finally, we note that the Union’s position in this case would require us to extend to
the Union a benefit which it was unable to procure in bargaining and which goes beyond the
bargained-for language in the contract. Specifically, contrary to the Union’s contention, the
employees did not “lose” an hour’s “pay” every day that they were absent. Rather, the State
began to calculate accruals and charges in accordance with the contract language. The fact
that this resulted in the employees realizing a diminished accrual of hours is the product of
legitimate bargaining, not a prohibited practice. To find otherwise, under the circumstances
of this case, would be contrary to the purposes of the Act. As such we will dismiss the
complaiml

By virtue of and pursuant to the powers vested in the Connecticut State Board of
Labor Relations by an Act Concerning Collective Bargaining for State Employees, it is
ORDERED, that the complaint filed herein be, and the same hereby is, DISMISSED.

1 The State also argues  that a past practice was not established because the practice was not “unit-wide”.
Because we have found that a past practice did not exist for other reasons, we do not reach this analysis.
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