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-and-
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DECISION NO. 3237

AUGUST 31, 1994

CASE NO: MPP-14,792

A P P E A R A N C E S :

Ernest J. Mattei,  Esq.,
For the Town

Robyn Kaplan, Esq.,
For the Union

DECISION, ORDER AND
PARTIAL DISMISSAL OF COMPLAINT

On July 8, 1992, the National Association of Government Employees, Local Rl-276
(the Union or NAGE) filed a complaint with the Connecticut State Board of Labor Relations
(the Labor Board) alleging that the Town of Farmington (the Town) had engaged and was
engaging ‘in practices prohibited by $7-470(a)(1)&(4)  of the Municipal Employee Relations
Act (the Act). Specifically, the Union alleged that the Town had failed to bargain in good
faith with the Union by unilaterally “furloughing” employees. On July 21, 1992, the Union
filed an amended complaint adding the allegation that the Town had violated $7-470(a)(6)  of
the Act by failing to budget appropriate monies to fund an arbitration award in Case
No. 8990-MBA-181.  On December 31, 1992, the Union filed a second amended complaint
adding the allegation that the Town’s unilateral furlough of employees constitutes an unlawful
refusal to bargain and an attempt to coerce and intimidate the Union in order to gain
concessions which the Town was unable to obtain through bargaining. The second amended
complaint also alleges that the Town engaged in unlawful direct dealing with employees by
issuance of a letter dated July 6, 1992.



After the requisite preliminary administrative steps had been taken, the parties entered
into a full stipulation of facts and exhibits for consideration by the Board and waived their
right to a hearing. Both parties filed briefs and reply briefs, the last of which was received
by the Board on April 28, 1993. Based upon the stipulation of facts and exhibits and the
arguments of the parties, we make the following findings of fact, conclusions of law and
order.

FINDINGS OF FACT

1. The Town is a municipal employer within the meaning of the Act.

2 . NAGE is an employee organization within the meaning of the Act and at all times
relevant to this matter has been and remains the exclusive bargaining representative for the
purposes of collective bargaining with respect to rates of pay, wages, hours of employment
and other conditions of employment for a bargaining unit consisting of certain Town
employees who work twenty (20) or more hours per week in the Town Hall, Parks
Department and Highway Department, and the Youth Worker, civilian employees of the
Police Department and employees at Westwoods Golf Course and Water Pollution Control
Unit.

3. NAGE and the Town had a collective bargaining agreement (the “NAGE Agreement”)
with effective dates of July 1, 1990 through June 30, 1993. (Ex.  2)

4 . The NAGE Agreement referred to in Finding of Fact #3  contains a management rights
clause, which provides in pertinent part:

Section 4.10, The Town has and will continue to retain, whether exercised or not, all of the
rights, powers and authority heretofore had by it and, except where such
rights, powers and authority are specifically relinquished, abridged or limited
by the provisions of this Agreement, it shall have the sole and unquestioned
right, responsibility and prerogative of management of the affairs of the Town
and direction of the working forces, including, but not limited to the
following:

Section 4.12, To establish or continue policies, practices and procedures for the conduct of
Town business and, from time to time, to change or abolish such policies,
practices, or procedures.

Section 4.13, To discontinue processes or operations or to discontinue their performance by
employees.

Section 4.14, To select and to determine the number and types of employees required to
perform the Town’s operations.
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Section 4.15, To employ, transfer, promote or demote employees, or to lay off, terminate or
otherwise relieve employees from duty for lack of work or other legitimate
reasons when it shall be in the best interests of the Town or the department.
In the event of a reduction in the number of employees, lay-off shall be in
inverse order of seniority and recall shall be by seniority and the minimum
qualifications to perform in the position to which the employee is recalled.

Section 4.20, The above rights, responsibilities and prerogatives are inherent in the Town
Council and the Town Manager by virtue of statutory and charter provisions
and are not subject to delegation in whole or in part. Such rights may not be
subject to review or determination in any grievance or arbitration proceeding,
but the manner of exercise of such rights may be subject to the grievance
procedure of this Agreement.

As far as the parties are aware, this language has appeared in contracts between the Town
and the NAGE since 1984.

5 . The collective bargaining agreement referred to in Finding of Fact #3  above also includes
the following provision:

Section 5.60, In the event of any reduction in the number of employees, layoffs shall be in
inverse order of hiring and recalls shall be by seniority. The Town shall
notify the Union and affected employee of the pending layoff not less than two
weeks prior to the layoff.

6 . The Town also has agreements with the International Brotherhood of Police Officers,
Local No. 331 (“IBPO”)  and the International Association of Fire Fighters, Local 3103
(“IAFF”), which Unions represent employees in different bargaining units. (Ex.  3, 4)

7 . The terms of the NAGE agreement were stipulated to in arbitration by the respective
parties on January 16, 1991.

8 . The NAGE unit consists of 75 members, of which 73 are full-time, year-round Town
employees and two are full-time seasonal employees. Collectively, members of the NAGE,
IBPO and IAFF bargaining units described above, make-up approximately 80% of the
Town’s full-time workforce.

9. The Town’s fiscal year runs from July 1 to June 30.

10. The 1990-1991 operating budget for the Town was based on a taxable Grand List of
$1.257 billion, an increase of 4.6 % above the previous year’s Grand List. In the following
years, the Grand List grew by 2.1% and by 1.7% respectively. This drop in the ability of
the Town to generate new property tax revenues was aggravated by a drop in State and
Federal grants from $3.5 million in 1989-1990 to $2.6 million in 1992-1993. At the same

3



time, the Farmington property tax rate increased from 21.5 mills in 1989-1990 to 24.0 mills
in 1992-1993. The State of Connecticut imposed a 6% personal income tax in 1991.

11. Among other benefits provided by the Town, full-time employees of the Town,
including members of the NAGE, IBPO, and IAFF, received medical and health insurance
coverage through the Town, with premiums for such coverage paid for by the Town. The
cost to the Town of providing these benefits to its employees in fiscal year 1991-1992 was
$614,000, or approximately 3.76% of the Town Government budget. The Town estimated
that the cost to the Town of providing the same benefits to its employees in fiscal year 1992-
1993 would be $833,250, or approximately 5.07% of the Town Government budget. This
figure represents a $219,250 increase and a 35.7% increase above the previous year.

12. In early 1991, the Town Manager explored the possibility of implementing a co-payment
system for medical and health insurance benefits. The Town instituted a 10% co-payment
contribution program for administrative, non-unionized employees in May, 1991, during the
Town Council’s budget deliberations, pursuant to a vote of the Town Council.

13. Effective July 1, 1991, the Town directed non-unionized, full-time employees of the
Town, including all administrative personnel and managers, to make a 10% co-payment for
their health insurance coverage. As a result of this action, the Town realized a savings of
$24,260 in expenditures in the 1991-1992 fiscal year. The co-payment contribution would be
made on a pre-tax basis, and the amount of the tax “savings” afforded to each employee
would depend, in part, on the amount of the employee’s pre-tax contribution to his/her
pension fund account.

14. The Town Manager, Mr. Wontorek, estimated that if the Town were to implement a
similar plan with respect to the NAGE, IBPO, and IAFF membership, the Town would
realize a cost savings of approximately $70,000. During the proceedings, resulting in the
NAGE, IBPO, and IAFF Agreements, the Town was precluded from presenting the co-
payment proposal described in Paragraph 13 above and Exhibit 5 to this Stipulation because
pension fund issues were not open to discussion during those proceedings. Pursuant to the
terms of the NAGE Agreement, pension negotiations will reopen on July 1, 2000.

15. Mr. Wontorek then sought to make a proposal for co-payment contributions to the
membership of the NAGE, IBPO, and IAFF. By letter dated January 16, 1992, Mr.
Wontorek first raised this plan with the NAGE, IBPO, and IAFF (Ex.  5). Mr. Wontorek
met with members of the NAGE, IBPO, and IAFF leadership on January 30, 1992 to discuss
the co-payment proposal. Following that meeting, the leadership of each unit asked Mr.
Wontorek to provide illustrations showing how the proposed co-payment plan would affect
single persons, couples without children and couples with children. In response to this
request, Mr. Wontorek forwarded copies of examples of each employee category on
February 7, 1992. (Ex.  6)



16. On March 13, 1992, Mr. Wontorek wrote to the NAGE, IBPO, and IAFF proposing a
meeting on March 23, 1992 to discuss the co-payment proposal further. At the request of
the NAGE, that meeting was postponed until  April 6, 1992, at which time Mr. Wontorek
met with the NAGE, IBPO, and IAFF leadership to discuss the proposal further, At this
meeting, the leadership of these units asked Mr. Wontorek to present the proposal to their
respective members. (Ex.  7)

17. Mr. Wontorek presented the co-payment proposal described in Paragraph 13 above and
Exhibit 5 to the members of the NAGE, IBPO, and IAFF at meetings on April 16 and April
25, 1992.

18. During this period, the Town’s 1992-1993 budget was being prepared. The budget
appropriation for the Town Government portion of the Town’s budget in 1991-1992 was
$16,150,366.  For the 1992-1993 fiscal  year, the Town’s departments had requested
budgetary appropriations totailing $17,426,330.  On March 20, 1992, the Town Manager
presented a proposed budget to the Town Council. The Town Manager’s budget totalled
$16,511,908.  On March 24, 1992, there was a public hearing on the Town Manager’s
proposed budget. On March 26, March 31, April 2, April 7, and April 9, the Town Council
met to work on the budget. During Town Council deliberations on the budget, the requested
appropriation was reduced to $16,440,869,  an increase of $290,003 or 1.8% above the
previous year’s budget. In an attempt to meet the appropriation, the Town Council sought
ways to reduce expenditures. At that time, the Town Manager and the NAGE, IBPO, and
IAFF were still discussing the co-payment proposal. In anticipation that the Unions would
agree to this proposal, the Town Council’s proposed budget included a $70,000 contribution
from Union employees for health and medical insurance benefits. On April 21, 1992, the
Town Council’s proposed budget was presented at a public hearing.

19:  By letter dated April 30, 1992, the NAGE advised the Town that a majority of the
NAGE members who attended the meeting with Mr. Wontorek had voted by secret ballot not
to open negotiations with respect to the co-payment proposal. (Ex.  8)

20. By undated letter received by the Town Manager at some time between April 25, 1992
and May 13, 1992, the IBPO advised the Town that its membership had rejected the co-
payment plan. (Ex.  9)

21. Following the April 25, 1992 meeting with Mr. Wontorek, the IAFF leadership
continued to discuss the co-payment proposal further with the Town.

22. The budget recommended by the Town Council on April 21, 1992, which included the
$70,000 insurance contribution from unionized employees, was adopted without change at the
Annual Town Meeting on May 11, 1992. (Ex.  10)



23. By letters dated May 13, 1992, Mr. Wontorek advised the NAGE and IBPO that the
proposed budget had been adopted at the Annual Town Meeting on May 11. Mr. Wontorek
further stated in his letters:

I ask you again to consider this matter. If we are unable to find ways to
reduce the personnel costs in the new budget, it will be necessary to look at
some changes in other personnel expenses, including a possible reduction in
the number of employees.

Please review this matter and let me know when we can get together to talk
about various ways to reduce personnel expenses so we will not have to
consider staff reductions. I would like to have some resolution to this matter
before June 30 so that more severe steps will not have to be taken.

By letters dated May 13, 1992, Mr. Wontorek requested that discussions between the
Town and the IAFF, regarding the insurance/pension proposal, be expedited to enable the
parties to reach an agreement before July 1, 1992 to forestall other efforts to reduce
personnel expenses, including “a possible reduction in the number of employees . . . .”
(Ex.  11)

24. By letters dated July 1, 1992 and sent to the NAGE, IBPO, and IAFF respectively, Mr.
Wontorek advised these units that the Town, pursuant to the management rights clause in
each respective Agreement, had determined that a legitimate reason to relieve employees
from duty existed, and each member of each respective unit would be furloughed for a
period of four working days during the July 1, 1992 - June 30, 1993 fiscal year. The letters .
advised each unit that furlough notices would be distributed beginning August 1, 1992. Mr.
Wontorek again invited each unit to meet with him to determine if any agreements could be
reached which would make the furlough action unnecessary from the Town’s perspective.
@. 12)

25. The Town, thereafter, implemented a furlough plan, and by letters dated July 6, 1992
from Mr. Wontorek to the members of the NAGE, IBPO and IAFF, the Town advised these
employees of its decision to implement the furlough program. The letter stated:

The Town of Farmington adopted a budget for 1992-1993 which counted on
receiving $40,600 in contributions from members of the NAGE union to
offset the cost of medical and health insurance. The Town was willing to
allow this contribution and the existing contribution for pensions to be made
before the state and federal income taxes are calculated. In most cases the
income tax break offsets the cost of the medical contribution. In some cases,
employees would see more take-home pay than they do today. Unfortunately
the Town has not been able to reach an agreement with the NAGE union on
this matter.
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It doesn’t look like the Town will receive these contributions. As a result,
there is a budget shortfall which is a legitimate reason to relieve employees
from duty. Instead of laying off one or two NAGE employees, the Town will
furlough each NAGE employee under the provisions of the contract, in
particular the management rights article.

You will be furloughed for a period of four working days during the July 1,
1992 - June 30, 1993 fiscal year. You will not work and will not be paid for
four work days during this period. The first furlough notices will be
distributed in mid-July and will be effective on or after August 1, 1992. You
will be given at least one week’s notice of the furlough. The furlough days
will be scheduled at the Town’s convenience. The Town will schedule the
furlough days so that you will not suffer the loss of more than one day’s pay
in any one payroll period.

It is unfortunate that the Town needs to take this action to bring the new
budget into balance. I have advised the NAGE union that it is not too late to
conclude an agreement which will make this action unnecessary. In the
meantime, plans for the furlough of employees will proceed. (Ex.  13)

26; The furloughs implemented by the Town were scheduled such that no single member of
a unit would lose more than one day’s pay in any one payroll period, and was further
structured such that the amount of time each NAGE employee would be furloughed would
not remove any of the NAGE employees from their bargaining unit. The Town’s
obligations, pursuant to. the NAGE Agreement, to provide health, medical and life insurance
coverage and benefits, and to accrue vacation, sick time, and seniority rights were not
affected by the furlough program.

27. On July 8, 1992, the NAGE commenced the present action.

28. At its meeting on July 28, 1992, the Town Council resolved to restore $70,000 in funds
to the medical and health insurance benefits account, and did so by transferring those funds
from the payroll accounts.

29. Beginning on August 1, 1992, the Town served individual notices of furlough on
members of the NAGE.

30. As of March 29, 1993, the Town has not furloughed any employees in the IBPO
bargaining unit. The delay involved in filling two vacancies in the police department
afforded the Town sufficient savings to avoid furloughing any IBPO members.

31. Beginning in July 1, 1992, the Town and the IAFF commenced negotiations to reach an
amicable agreement with respect to the co-pay contribution issue. Prior to March 1, 1993,
negotiations between the Town and the IAFF fell through and the Town initiated furloughs of
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IAFF members. As of the date that each executed the stipulation of facts and exhibits in this
case, neither of the parties were aware of any prohibited practice claim(s) asserted by the
IAFF against the Town with respect to the furlough issue.

32. The parties are not aware of any other furloughs instituted in the past by the Town for
any bargaining unit members.

CONCLUSIONS OF LAW

1. The furlough implemented in this case constitutes a mandatory subject of
bargaining.

2. The Town violated its duty to bargain in good faith and committed a prohibited
practice when it unilaterally furloughed employees in the NAGE bargaining unit.

3. The Town did not commit a prohibited practice by the issuance to employees of the
letter dated July 6, 1992.

4. The Town did not fail to fund the arbitration award in Case No. 8990-MBA-181.

DISCUSSION

In this case the Union alleges that the Town failed to bargain in good faith with the
Union and restrained and coerced employees in the exercise of their rights by unilaterally
furloughing employees and by dealing directly with employees. The Union further alleges
that the Town violated the Act by its failure to fund the collective bargaining agreement.

The Town defends its right to furlough employees on the basis that management rights
clause of the collective bargaining agreement allows such action. The Town also denies that
its communication with employees on July 6, 1992 constituted direct dealing. Finally, the
Town denies that it has any contractual obligation to fully fund the salaries of the bargaining
unit members. I

We must first decide whether, in this case, the action taken by management
constitutes a “layoff” or falls within the different concept of a “furlough”. The employer’s
initial argument equates its actions with a layoff and argues that it has the right to lay off
employees under both our caselaw  and the management rights clause of the collective
bargaining agreement. The Union argues that management’s action is not a layoff but a
“furlough” which constitutes a mandatory subject of bargaining not covered by the collective
bargaining agreement.

We believe the Town’s action is a “furlough” and we differentiate such an action
from a layoff. First, the Town consistently refers to its own action as a furlough and never
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describes this employment action as a layoff even though layoffs are specifically covered by
the collective bargaining agreement at Articles 4.15 and 5.60. Also, the facts show that the
action taken is in keeping with the concept of a furlough, which generally contemplates, not
a separation from the employment relationship, but a temporary reduction in the amount of
time spent on the job performing duties. We see furloughs as a method of reducing
expenditures, without laying off employees, by creating for employees a “hiatus” in their
work schedules. This usually occurs during an unexpected period of financial crisis or, in
the private sector, during a period of “plant shutdown”. This action is perhaps best
described as a short term, “quick fix” to a financial problem or a response to a temporary
lack of work. Thus, a furlough is usually a short, mandatory absence from work with a
concurrent loss of pay but without any expectation that the employee will be separated from
his/her employment relationship and all its benefits.

As the stipulation of facts in this case shows, the employees were not subject to the
usual losses associated with a true separation from employment, such as health, medical and
life insurance, vacation, sick time, and seniority rights. Instead, the furlough operated to
reduce employees’ work time and pay at intermittent times during a certain period.

This type of action is clearly different from the traditional layoff, which usually
contemplates a real separation from employment, at least for a period of time, and which
typically carries with it a concurrent loss of benefits of employment. Thus, we see a
furlough, such as the one in the instant matter, as distinct and different from a layoff.

Having decided that the action is a type of furlough, we must next decide the
placement of this topic in one of the three established categories of bargaining subjects:
mandatory, permissive, and illegal. & NLRB v. Wooster Div. of Borg-Warner, 356 U.S.
342 (1958). Mandatory subjects are those about which the Act requires both parties to
negotiate in good faith. West HaNo& Education Association v. Dayson  DeCourcy, et al.,
162 Conn. 566 (1972); Cheshire Board of Education, Decision No. 2153 (1982); State of
Connecticut, Ex.  Rel. Division of Criminal Justice, Decision No. 2708-A (1989). In
determining if a topic is a mandatory subject of bargaining, we have stated:

II
. . . there is an area of overlap between what have traditionally been thought

managerial functions and what concerns conditions of employment for the
employees. In drawing the line within that area between those items that must
be bargained over and those which the employer may act on without
bargaining a balance must be struck. And in striking it the tribunal should
consider, we believe, the directness and the depth of the item’s impingement
on conditions of employment, on the one hand, and, on the other hand, the
extent of the employer’s need for unilateral action without negotiation in order
to serve or preserve an important policy decision committed by law to the
employer’s discretion. ” Town of East Haven, Decision No. 1279 (1975),
citing West Hartford  Education Association v. DeCourcy, 162 Conn. 566
(1972).
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In DeCourcy,  the Court determined that the scope of negotiations should be relatively
broad and sufficiently flexible to accommodate the changing needs of the parties. The Labor
Board has followed this reasoning and has applied the relatively broad standard in making
scope of bargaining determinations. We have stated that: ‘I. . . the broad breadth of
Connecticut’s scope of bargaining rule is consistent with principles recognized much earlier,
that labor relations statutes are remedial, and that exemptions are to be strictly construed

” State of Connecticut, Ex.  Rel. Division of Criminal Justice, Decision No. 2708-A
$9&.  Further, in making decisions about the nature of certain subjects for purposes of
collective bargaining, we have always carefully considered the interplay between the
legislative policies reflected in our broad labor relations statutes and the policies reflected in
other statutes charging public employers with certain responsibilities. In Connecticut
Education Association (Petition for Declaratory Ruling), Decision No. 2758-A (1991),  we
stated:

n
. .  . we have recognized that we must balance and effectuate a multitude of

public policies which various statutes seek to promote . . . The Labor Board
has been given the statutory responsibility of assuring the integrity of the
collective bargaining process in a wide range of differing contexts. Assuring
that integrity includes displaying a sensitive concern for the public policies
which the legislature has adopted in each of these varying contexts . . .

***

While labor statutes must be interpreted in light of other statutes, it must not
be forgotten that the labor statutes themselves express a legislative policy.
Thus, other statutes must be interpreted in light of the labor statutes as well.
This view was expressed by Judge Edwards . . . in the law review article, The
Emerging Duty to Bargain, 71 Mich.  L. Rev. 885 (1973) where he noted:

‘In states such as Michigan, New York, Pennsylvania, Connecticut and
Wisconsin, the trend toward the use of private sector principles to guide the
development of labor relations in the public sector is accelerating . . . .

. . . There is a dawning realization that public employees are primarily
emolovees  and only secondarily government employees. Therefore, they
should be denied bargaining rights available to other employees only when
there are compelling governmental or public policy reasons for such
restrictions . . . .

. . . Clearly there are limitations on . . . the extent to which public employees
may determine, through the bargaining process, policies which are matters in
the domain of the community as a whole or its elected representatives. But the
legitimate expectations of public employees should not be thwarted by mere
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platitudes. The determination that bargaining is not appropriate should be
made only after a searching examination of the competing policies involved.‘”

Connecticut Education Associution,  sups,  citing Connecticut State Council
of AFSA Locals, Decision No. 2225 (1983); The  Emerging Duty to Bargain,
71 Mich.  L. Rev. 885, 932, 934 (1973).

It is within this context of recognizing the important policy reasons favoring collective
bargaining in this jurisdiction, and mindful that collective bargaining should only be denied
when there are compelling policy reasons to do so, that we make this determination.

We first review our caselaw,  which recognizes that layoffs are not mandatory subjects
of bargaining under MERA. We have consistently held that employers in the public sector
must be free to make the decision to lay off employees or to eliminate positions. B: C%y
of Mi(ford,  Decision No. 2187 (1983); Town of Orange, Decision No. 2420 (1985);
Allingtown  Fire District, Decision No. 2615 (1988) and cases cited therein. The
determination that a decision to implement a layoff is a management prerogative in the public
sector relies on the close association of such a decision to an important policy decision of the
employer. In this regard, the Labor Board has held that an employer must be free to direct
the future of its operations by determining how many people and what positions it needs to
fulfill its obligations. Thus, the decisions concerning layoffs and position eliminations are
closely associated with the long term policy decisions of the public employer.

We also note, however, that in spite of the employer’s right to unilaterally decide to
lay off employees, employers are obligated to bargain regarding the substantial impacts of
such a decision. Thus, if management’s actions, concerning a non-mandatory subject of
bargaining, substantially impact on other terms and conditions of employment, those impacts
must be negotiated prior to implementation. See:  Milford,  supm;  Norwich Board of
Education, Decision No. 2579 (1987); Town of Wallingford,  Decision No. 2820 (1990);
Town of Orange,  sups;  Allingtown,  sups.  Further, this Board has differentiated between
layoffs and other types of actions which affect continued employment. For example, in
Newington Board of Educution,  Decision No. 1116 (1973),  the Board of Education
responded to a budget cut by unilaterally laying off some bargaining unit employees and
reducing the hours of others from 20 per week to 15 per week. We determined that the
layoffs were impliedly.authorized  by the seniority provisions of the contract, but that the
reduction of hours, which removed employees from the bargaining unit, so seriously
impinged upon their working conditions that this action constituted a mandatory subject of
bargaining. See also: Town of North Bmnford,  Decision No. 2242 (1983). Also, in
Windsor Board of Education, Decision No. 1901 (1980),  we discussed the concept that,
even if management was allowed to unilaterally decide to reduce the overall hours of its
cafeteria staff to accomplish the goal of producing an efficient and acceptable food service in
the schools, the choice of method of achieving the goal might have to be bargained. We
noted that there would be no need to bargain if the employer chose a method provided for by
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contract. Windsor, supm  at 4.’ Thus, as can be seen, management’s general right to lay
off does not automatically allow management to take other actions which affect employees’
work hours and other conditions of employment.

In determining the placement of the kind of “furlough” as described in this case, we
must use the balancing test as set forth in DeCourcy,  supra. It is necessary to take into
consideration the considerable difference between the decision to implement a layoff and a
furlough with particular attention to said difference in terms of: (a) a furlough’s
impingement on employees; and (b) the extent to which a furlough reflects any policy
decision which an employer must be free to institute unilaterally.

We believe that the impingement on the working conditions of the employees (who
remain as employees during the furlough) is quite substantial. The furloughed employees
experience an unexpected change in hours and pay; they are forbidden to work for a day or
two with a concurrent loss of pay, yet they are not separated from their employment so as to
allow them to apply for unemployment benefits or look for another position. On the other
hand, although a layoff is certainly an unwelcome change for the employee who is laid off,
that employee, at least, is able to look for another job or become eligible for available
benefits as an unemployed person. Also, there is a certain predictability to the conditions of
a layoff. There is usually some period of prior notice in the form of the budget process, and
in the circumstances where the collective bargaining agreement contains a layoff procedure
clause, the employees are able to see the “odds” of their losing their job. At the same time,
the Union is able to bargain with the employer regarding the layoff procedures and the
secondary impact of the layoff on the remaining employees.

Thus, the critical difference we see between a furlough and a layoff, in terms of its
impingement, is that the type of furlough here involves a change in the conditions of
employment for an employee who remains in continuing employment. In contrast, a layoff
creates a condition in which the worker is separated from active employment and the
substantial impacts of the layoff on the conditions of the remaining employees must be
negotiated. By analogy, we see a furlough as more akin to changing an employee’s wages in
any given week than it is to a layoff because the worker remains employed but experiences
altered terms of employment. The hardship of an unexpected, and perhaps sudden, reduction
in hours and pay will be substantial to the average employee. The fact that the employer, in
this case, may have spaced out the furlough days, so as to minimally impact employees, does

I We also note, however, that even if the contract allowed a reduction in hours, we have said that the
contract may not serve as a valid defense if the employer’s motive is to remove the employees from the
bargaining unit and avoid contractual obligations. a: Thomaston Board of Education, Decision
No. 3008 (1992).
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not alter the general conclusion that this change is a substantial impingement on the working
conditions of employees.2

We turn to the other factor in the balancing test, that involving the “extent of the
employer’s need for unilateral action without negotiation in order to preserve an important
policy decision committed by law to the employer’s discretion”. We do not find that this
employer has a substantial need to take unilateral action, as we find  a furlough of the kind in
this case does not implicate major policy decisions. We distinguish the underlying
considerations an employer faces when making a furlough decision from those it has in
making a decision to lay off employees. Typically, layoffs entail a fundamental policy
decision by management: whether to offer, or to not offer, certain services, or a part
thereof, and what employees are needed to provide the chosen services. This kind of policy-
decision requires the employer to carefully weigh the detriments of working on a regular
&& with a reduced workforce and supplying fewer services, against the benefits of reduced
expenditures.

In contrast, we find a decision to implement the type of furlough utilized in the instant
case, to be one not arising from a fundamental policy decision regarding the overall
operations of the employer, but rather an effort to accommodate a financial need faced by the
employer at that given moment. While brief, widespread furloughs have some characteristics
of a management determination with regard to what employees are needed to perform a
function, the furlough here is not, at its core, a matter of determining what services to
provide or what policies to pursue. It amounts to a cost consideration more akin to what
wages should be paid.

We note that decisions and actions involving utilization of employees appear on a
continuum ranging from those deemed to involve paramount policy to those which reflect
merely the day-to-day conditions under which employees will work. In the case of the
Town’s action here, we do not find that the decision made by Farmington reflects a degree
of policymaking which would place it on the side of the continuum to allow unilateral action.
Instead, we find that the decision more accurately reflects a reaction to an unexpected fiscal
situation and a method for the employer to reduce expenditures without making a major
policy decision regarding the scope and direction of its operation. When we combine this
conclusion with the strong policy favoring collective bargaining in this jurisdiction, which we
previously discussed, we must conclude that the furloughs of the type in this matter are a
mandatory subject of bargaining. We must recognize the need to protect and preserve the
collective bargaining process from encroachment by management actions which, while
similar in some ways to other allowable actions, possess distinct characteristics which make
them amenable to the bargaining process without impinging on management’s ability to make
important policy determinations.

*

2 We note that bargaining might have produced a different arrangement for the implementation of the
furloughs.
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In sum, we find that the impingement upon the conditions of employees in this case
outweighs the employer’s need to take such unilateral action. Unlike the decision to
implement a layoff, here we have a far weaker link to the policy considerations of the
employer and a more substantial impingement on the working conditions of those furloughed
workers who remain as employees. As such, when we strike the DeCourcy  balance, we find
that the impingements on the employees outweigh management’s interests in making such a
decision free from the obligation to bargain. Thus, the furlough is a mandatory subject of
bargaining.

We realize that our decision may lead some employers to believe it is easier to lay off
employees than to bargain regarding a furlough. However, we do not believe that most
employers will have such a reaction due to the considerations (as discussed above) which
must apply to the decision to lay off employees. Additionally, as in any scope of bargaining
determination, this decision should merely clarify parties’ bargaining obligations and prompt
negotiators to place furloughs, of the character involved herein, on the table.

Having decided that a furlough is a mandatory subject of bargaining, we turn to the
employer’s other defenses in this case. First, the Town has cited the management rights
clause of the collective bargaining agreement to support its argument that the furlough is a
method of “relieving” employees from duty allowed by that clause. We do not agree.

We first consider our caselaw  regarding management rights clauses. Such clauses are
strictly construed, and we will not read a “waiver” into such a clause unless it is clear.
Amity  Board of Education, Decision No. 1845 (1979). The language of the instant
management rights clause does not refer specifically to a furlough. Instead, it allows
management to “otherwise relieve [employees] from duty” for legitimate reasons. Further,
as the stipulation of facts shows, there is no history of a furlough in this bargaining
relationship. Given the language of the clause, and this lack of prior experience with
furloughs, we conclude that the Union did not waive its right to negotiate the subject of
furloughs. In making this decision, we acknowledge and distinguish the case of New Haven
Board  of Education, Decision No. 1359 (1976). In that case, the employer reduced the
number of hours worked each day by employees. The management rights clause provided
that the Board of Education was permitted to “relieve employees from duty due to lack of
work or for other legitimate reasons”. We found that, although the reduction in hours was
otherwise a mandatory subject, of bargaining, the management rights clause covered and
permitted such an action to be taken unilaterally. We believe the instant matter is
distinguishable based on the evidence regarding the lack of any history of furloughs in the
instant case. There is no evidence that the parties considered this type of separation from
employment when the contract was negotiated. This is supported by the fact that furloughs
are not mentioned elsewhere in the contract while more common types of actions such as
layoffs are treated in detail. Thus, we find that furloughs are too remote a concept to be
considered covered by the language in the management rights clause of this collective
bargaining agreement. As such, we conclude that the management rights clause, in the
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instant case, does not constitute a clear and unmistakable waiver and does not allow the
Town’s unilateral action regarding furloughs.3

The Town next argues that the Union has waived its right to bargain regarding
furloughs because the Town offered to bargain about its intention to reduce expenditures and
the Union did not respond to such an offer .4 The record shows that the employer offered to
bargain regarding its proposed change to the insurance/pension benefits. Although
bargaining was not required, given the collective bargaining agreement and the pension
agreement of long duration, the Union did discuss this proposal, which was rejected by the
membership. Thereafter, the Town announced its decision to furlough employees. Neither
the May 13, 1992, nor the July 1, 1992 correspondence notified the Union that the Town
was considering: furloughs nor invited bargaining on the subject. Rather, the May 13
memorandum to the Union referred to a possible “reduction in the number of employees”.
Inasmuch as we have concluded that the collective bargaining agreement does not cover
furloughs, and given the fact that there was no history of furloughs in this bargaining unit,
we cannot conclude that this letter would have put the Union on notice of the Town’s
consideration of furloughs as a possible action. Rather, we believe that the Union had a
right to rely on its knowledge that Section 5.60 of the contract referred to a “reduction in the
number of employees” as a layoff and that any such reduction would be implemented
according to seniority, As such, we cannot find that the Town offered to bargain regarding
furloughs.

As for the July 1, 1992 letter to the Union, this letter informed the Union of the
Town’s decision to furlough employees.A t  t h a t  p o i n t ,  i t  i s  c l e a r  t h a t  t h e  d e c i s i o n  h a d  b e e n
made. In fact, the number of furlough days and the furlough period had been established. It
is established that a Union is not required to bargain from a futile position, when the act is
already a “fait accompli”. City of New Haven, et al. v. Connecticut State Board of Labor
Relations, 36 Conn. Supp. 18 (1979). To require the Union to bargain at a point when the
decision has been made would place the Union in the untenable position of bargaining from a
severe disadvantage. In this regard, the employer has already made its decision; at most the
Union would be making proposals, not to counter the action, but merely in an attempt to not
lose more than the employer has already taken. This is not in keeping with the spirit of
collective bargaining, and we will not require such from the Union. We note that, in
keeping with its position that the employer could not unilaterally implement a furlough plan,
the Union filed the instant charge. Given the Union’s position, which we have found to be
correct, the Union’s action constituted the only avenue available to it.

3 Having concluded that furloughs are not covered by the management rights clause of the collective
bargaining agreement, we do not reach the issue of whether there existed “legitimate reasons” to
furlough employees.

4 The Town has framed its argument as a defense against any obligation to bargain the secondary impacts
of ita decision to furlough employees. We treat this argument also as a defense against its obligation to
negotiate the decision to bargain.
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The Union has also alleged a violation of the Act by the Town’s “failure to fund” the
salaries of the bargaining unit employees. We first note that the evidence shows no proof
that the contract contains a clause preserving all the positions in the bargaining unit, and, in
fact, the contract specifically refers to layoff. In Town of Willington,  Decision No. 2012
(1981),  we concluded that “Section 7-474(b) is violated only when a municipality has failed
to fund a collective bargaining agreement in derogation of rights guaranteed to employees”.
In that case, we found no violation in the Town’s refusal to fund two positions, which
resulted in the layoff of two employees. We reached a similar conclusion in Town of
Stratford, Decision No. 999 (1971) and All&town  Fire District, supra.

In this case, the Union argues that because the unilateral decision to furlough
employees constitutes a violation of the Act, the Town’s deletion of $70,000 from the salary
budget must also be a violation of the Act.

We see the two actions as separate and do not find the removal of the funds to be a
prohibited practice. In this regard, absent a minimum manning clause, the Town would be
free to determine to eliminate positions or lay off employees. In this case, we have found
the method of reducing expenditures to be a mandatory subject of bargaining.H o w e v e r ,  h a d
the Town chosen a method (e.g., layoff) allowed by the collective bargaining agreement, we
would most likely be dismissing this case or the case would not have been presented at all.
The fact that the Town mistakenly chose the furlough method does not extend to a conclusion
that they have an obligation to preserve all the positions in the bargaining unit. The
collective bargaining agreement simply does not provide for such preservation. Thus, we
will dismiss this portion of the complaint,

Finally, the Union alleges that the letter to employees of July 6, 1992 constitutes
unlawful direct dealing with employees. In DeCourcy, supra,  our Supreme Court discussed
extensively the area of direct dealing. The Court recognized the prohibition against an
employer negotiating wages and other conditions of employment directly with individual
workers. However, the Court also recognized that an employer may communicate in non-
coercive terms with employees, while collective bargaining negotiations are in progress. The
court stated: “The element of negotiation is critical. Another crucial factor in these cases is
whether or not the communication is designed to undermine and denigrate the Unions.”
DeCourcy, supq at 593 citing Proctor & Gamble Manufacturing Co., 160 NLRB 36, 62
LRRM 1617 (1966); Fkzmbeau  Plastics Corp Y NLRB,  401 F.2d 128 (7th Cir.) (1968) cert.
denied 393 U.S. 1019. In DeCourcy, the Court concluded that the employer’s
communication with employees at a staff meeting concerning its proposal to change certain
working conditions, did not constitute direct dealing because ‘I. . . It is proper for an
employer to discuss his proposals with his employees and to defend his position”. DeCourcy,
supIy1,  at 594.

In this case, the employer’s letter to employees of July 6, 1992 does not rise to the
level of direct dealing. Instead, we see it as an announcement of its intent to furlough
employees and a recitation of the Town’s position that the furloughs can be avoided if the
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employees accept the insurance/pension proposal. The Town had made its position regarding
the insurance/pension plan clear in its discussions .with  the Union and was reiterating the
same to the employees. We do not find this reiteration of the Town’s established position to
be a violation of the Act. We cannot find that such conduct tends to denigrate the Union or
to undermine it; the Town had made itself clear to the Union and was again telling the
employees the same thing. Although we find the communication to be a strong statement of
the employer’s opinion, we do not find it to constitute direct dealing.

In conclusion, we find the employer’s unilateral implementation of a furlough plan to
be a violation of the Act. We will dismiss the remainder of the Union’s complaint.

CONCURRING OPINION OF MEMBER MORAN:

I concur with the Board’s decision in this matter. However, I believe the majority
opinion does not go far enough in its discussion of the significance of furloughs as a term of
employment. First, I would supplement the Board’s analysis of furloughs as a mandatory
subject of bargaining to emphasize the fact that furloughs in the public sector function
primarily as a mechanism to reduce the pay of individual employees. Second, I would find
that furloughs are not included in the management’s power to “otherwise relieve employees
from duty for lack of work or other legitimate reasons”.

Much of the public sector’s work is statutorily mandated, unlike that of the private
sector, and cannot simply be reduced because of budgetary shortfalls. The presence or
absence of employees at any given time does not reduce the Town’s obligations. For
example, regardless of furloughs, the Town must continue to collect the same amount of tax
revenue from the same number of taxpayers, interview and provide State, Federal and local
welfare funds and all other mandated social services for all eligible applicants, issue the same
number of paychecks within the same timeframe. While furloughs may reduce the number
of hours that recreation facilities are available, or the number of hours public service desks
are open to the public, most of the work of government offices must continue without
reduction. Consequently, public employees who are furloughed generally experience a
reduction in pay without significant reduction in work. This writer has been made aware of
several public reports of government employees who reported for work regardless of
furlough days in order to avoid an unreasonable accumulation of mandatory work.

For the same reason, furloughs do not necessarily “relieve employees from duty”.
Employees who are furloughed, then, experience the double effect of a pay cut and a work
speedup.

Consequently, not only would I find furloughs to be a mandatory subject of
bargaining, but I would conclude that unless explicit language includes furloughs in a
management rights clause, the words “otherwise relieve from duty” do not apply to
furloughs.
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ORDER

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the Municipal Employee Relations Act, it is hereby

ORDERED that the Town of Farmington shall:

I. Cease and desist from implementing furlough plans as described herein unless and until it
has bargained upon request with the Union.

II. Take the following affirmative steps which the Board finds will effectuate the purposes of
the Act: I

a. Make whole employees for any loss suffered as a result of the implementation
of the furlough plan;

b. Post immediately and leave posted for a period of sixty (60) consecutive days
from the date of posting, in a conspicuous place where the employees of the
bargaining units customarily assemble, a copy of this Decision and Order in its
entirety.

C. Notify the Connecticut State Board of Labor Relations at its office in the
Labor Department, 200 Folly Brook Boulevard, Wethersfield, Connecticut,
within thirty (30) days of the receipt of this Decision and Order of the steps
taken by the Town of Farmington to comply herewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/Margaret A. Lareau
Margaret A. Lareau,
Chairman

s/Antonia C. Moran
Antonia C. Moran,
Board Member
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DISSENTING OPINION OF MEMBER SBONA:

This case involves several issues revolving around the central question of an
employer’s right to “furlough” employees. While I concur with most of the conclusions of
the majority, I must dissent in one significant respect.

I find that the contract language contained in Section 4.15 of the management rights
clause, which gives the Town the right to “employ, transfer, promote or demote employees,
or to lay off, terminate or-otherwise relieve employees from duty for lack of work or other
legitimate reasons . . . ” gives the Town the right to furlough employees as it has done in
this case. I believe this language is sufficiently broad to encompass the type of management
action described herein. For that reason, I would dismiss this case.

In all other respects, I concur with the reasoning and opinion of the majority.

s/Anthonv Sbona
Anthony Sbona,
Board member
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TO:

Robyn Kaplan, Esq.
NAGIYIBPO
346 Main Street
Cromwell, Connecticut 06416

Ernest Mattei
Day, Berry & Howard
City Place
Hartford, Connecticut 06103

Santo Franzo, Connecticut Director
NAGE/IBPO
346 Main Street
Cromwell, Connecticut 06416

Thomas J. Wontorek
Town Manager
Town of Farmington
Town Hall, One Monteith Drive
Farmington, Connecticut 06032
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