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DECISION AND DISMISSAL OF COMPLAINT

On December 24, 1990, Local 1338, Council 4, AFSCME, AFL-CIO (the Union)
filed with the Connecticut State Board of Labor Relations (the Labor Board) a complaint
alleging that the City of Bristol (the City) had engaged in practices prohibited by
0  7-470(a)(4)  and (6) of the Municipal Employee Relations Act (the Act or MERA).
Specifically, the Union alleged that the City had engaged in bad faith conduct when one of
the City’s supervisors verbally abused and physically threatened the Union steward during a
grievance proceeding. r

After the requisite preliminary administrative steps had been taken, the matter was
brought before the Board for a hearing on July 23, 1993. Both parties appeared, were
represented by counsel and were given full opportunity to adduce evidence, examine and
cross-examine witnesses and make argument. At the hearing, the City moved to dismiss the

1 In the complaint, the Union also alleged that the City intentionally breached an agreement in order to
harass the grievant when the supervisor assigned the grievant to the “Bulk Truck”. This allegation was
subsequently abandoned by the Union.



complaint on the grounds that the Union had failed to pursue this matter to arbitration
through the parties’ grievance procedure. The motion was denied. The parties both filed
briefs, the last of which was received by the Labor Board on November 24, 1993.

On the basis of the whole record before us, we make the following findings of fact,
conclusions of law and we dismiss the complaint.

FINDINGS OF FACT

1. The City is a municipal employer pursuant to the Act.

2. The Union is an employee organization pursuant to the Act and at all relevant
times has been the exclusive statutory bargaining representative of a unit of public works
employees of the City.

3 . The City and the Union were parties to a collective bargaining agreement with
effective dates of July 1, 1989 through June 30, 1992. (Ex.  1)

4 . Article VII of the collective bargaining agreement set forth a four-step grievance
procedure. (Ex.  1)

5. On December 12, 1990, the City Engineer Ronald Smith arranged to take
photographs of employees at the public works yard, which photographs were to be given to
the retiring Director of Public Works as a retirement gift.

6. On December 12, 1990, one employee, Ronald Eldred, refused to have his picture
taken. Eldred argued with his supervisor, Jack Bennetto, and left the area.

7. Later in the morning of December 12, 1990, Union steward Paul Baron met with
Bennett0  to discuss the argument between Bennett0  and Eldred. Bennett0  told Baron that
Eldred was going to be suspended for one day without pay for refusing to have his picture
taken.

8. Early in the morning of December 13, 1990, Bennett0  asked to speak with Baron.
Bennett0  gave Baron an envelope which contained a one day suspension notice to Eldred for
“insubordination”. Baron questioned why Bennett0  had changed the reason for the
suspension. Bennett0  became angry, raised his voice, used profanities, approached Baron
and pointed a finger less than one inch from Baron’s face.

9. The language used by Bennett0  on December 13, 1994 had been used before by
others in the Public Works Department.

10. On December 14, 1990, the Union filed two grievances concerning the
suspension of Eldred and the dispute between Bennett0  and Baron. (Ex.  2C,  2D)
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11. Assistant Director of Public Works Joseph Dube denied both grievances at the
second step. (Ex.  2C,  2D)

12. Sometime after December 12, 1990, Personnel Director James Byer, counselled
Bennett0  that his behavior toward Baron had been inappropriate and did not comport with the
City’s policy. Byer instructed Bennett0  not to raise his voice or use foul language with a
Union representative, even if the Union representative were to do so. Ronald Smith, who
had been promoted to Director of Public Works, also counselled Bennett0  that his behavior
was unacceptable for a supervisor and informed him that a supervisor has a duty to maintain
decorum even when employees become agitated.

13. On December 24, 1990, the Union filed the complaint in the instant case,

14. On February 11, 1991, an informal conference was held with the parties by an
Assistant Agent of the Board, concerning the Union complaint. A tentative settlement
agreement was reached at the conference. (Ex  3)

15. The tentative settlement agreement states, in part, that the City and the Union
agree “that their respective officials will act in a civil and businesslike manner whenever they
are handling grievances . . . . ” In the agreement, the City agreed to convert Eldred’s
suspension to an oral warning. (Ex.  3)

16. The tentative agreement was signed by City officials and the Union’s staff
representative, but not by the grievants nor the Union President. (Ex.  3)

17. On February 28, 1991, Byer held a hearing on the grievances at the third step.
After the hearing, Byer instructed his assistant to give to Baron a copy of the tentative
settlement agreement as the City’s response to the grievance. Baron declined to sign the
agreement.

CONCLUSIONS OF LAW

1 . The Union is not barred from bringing this prohibited practice complaint alleging
the City’s statutory violation of its duty to bargain in good faith, even if the Union failed to
pursue to binding arbitration the underlying grievance based on the same facts.

2 . An employer can breach its duty to bargain in good faith when it threatens or
intimidates a union steward who is representing an employee in the grievance procedure or
engaging in other protected concerted activity.

3 . In the circumstances of this case, the Employer did not violate the Act.
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DISCUSSION

In this case, the issues for us to determine are: (1) whether the Union’s complaint
should be dismissed because the Union did not pursue arbitration of this matte?; and
(2) whether Bennetto’s behavior toward Union steward Baron on December 14, 1990, while
Baron was discussing the pending discipline of Eldred, constitutes a violation of the City’s
duty to bargain in good faith.

The City first claims that we must dismiss this complaint because the Union failed to
pursue to arbitration Baron’s grievance, which grievance is based on the same facts as the
instant prohibited practice complaint. To support its claim, the City cites our decision in
City  of New  London, Decision No. 2411 (1985). In that case, we stated:

. . . [ifj a grievance previously had been filed challenging the same employer
action challenged by the prohibited practice complaint, and the union failed to
bring the grievance to binding arbitration after denial of the grievance on the
merits, the union will be barred from challenging the employer’s interpretation
of the contract if:

(a) the issue of contract interpretation determinative of the grievance is
the same issue of contract interpretation that would be determinative of the
prohibited practice case; . . . .

Although the grievance and the complaint in this case flow from the same underlying
facts, the complaint before us does not involve a matter of contract interpretation. Instead,
we are presented with a statutory issue: the employees’ statutory right to the integrity of the
collective bargaining process and employees’ statutory right to be free from employer’s
threats. The fact that the alleged violation, in this case, may also be a breach of the parties’
collective bargaining agreement, does not make the instant complaint solely a matter of
contract interpretation. Bather, the Union has asked this Board to analyze this situation
pursuant to statutory, not contractual, mandates. The Union has recourse to this Board to
have us determine whether a statutory violation occurred. Thus, the New London case, cited
by the City, does not prevent this Board from hearing the instant matter.

The remaining issue for us to decide is whether Bennetto’s remarks and actions
toward Baron on December 13, 1990 constitute a refusal to bargain in good faith by the City.
Conn. Gen. Stat. 0 7-470(a)(4)  provides that:

Municipal employers or their representatives or agents are prohibited from
. . . (4) refusing to bargain collectively in good faith with an employee

2 This issue is before us again because it is raised in the City’s brief.
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organization which has been designated in accordance with the provisions of
said sections as the exclusive representative in an appropriate unit . . . ”

Pursuant to this section of the statute, we recognize that certain employer conduct,
during the grievance process or the collective bargaining process in general, may be so
coercive or intimidating as to constitute a violation of the Act.3 However, whether the City
breached its duty to bargain in good faith, in the instant case, must be determined by
considering the context of the grievance setting. While this Board does not condone any
level of threatening conduct, there must be some leeway given to both union and
management in the grievance setting. As we have stated in the past, “tension and shortness
of temper often characterize relations at grievance hearings and union management
meetings”. Waterbury Regional Center P-I Unit, Decision No. 1820 (1979). It would be
neither reasonable nor productive to hold parties in a grievance proceeding to the level of
decorum appropriate for the “parlor room”. Instead the “hot” setting of the grievance
process may give rise to occasional outbursts and foul language that sometimes must be
tolerated to avoid sterilizing, and perhaps stultifying, the process.

Using the above frame of reference, we consider the City’s conduct in this case in its
totality and find no violation of the Act. First, we note that Bennetto’s behavior appears to
be an isolated incident stemming from his anger at his perception that Eldred has
“embarrassed“ him in front of Smith. Thus, there is no indication of a pattern of conduct
which would interfere with the grievance process over a period of time.

Further, while Bennetto’s choice of language was offensive, it does not appear to be
language which has not been used before in the Public Works Department of the City.
Indeed, Baron testified to hearing such language used previously at work. Thus, while
Bennetto’s choice of words is not to be condoned nor encouraged, such words do not, in this
setting, constitute so serious or offensive an action as to rise to the level of a violation of the
Act.

As for Bennetto’s gesture with his finger, we recognize that a physical threat can be
more severe than mere offensive language. However, we do not believe that Bennett0
actually physically threatened Baron. Instead, he pointed his finger too closely at Baron’s
face in a manner which, if not immediately threatening, was certainly uncalled for and
ill-advised. Again, while we do not find this singular incident to be a violation of the Act,
we advise against the use of such tactics in the grievance setting because they are

3 We recognize, in this case, that the confrontation between Baron and Bennett0  took place before
Eldred’s written grievance was actually filed. However, this fact does not take Baron’s role in
speaking with Bennett0  out of his role as union advocate. Rather, we note that Baron had already acted
on Eldred’s behalf the previous day in speaking with Bennett0  about potential discipline. Additionally,
Bennett0  had initiated the meeting with Baron on December 13, 1990 when he called him in to discuss
Eldred’s suspension. Thus, it is clear that Baron was engaging in the first preliminary steps of the
grievance process when he met with BeMetto on Eldred’s behalf on December 12 and 13, 1990.
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unproductive and come too close to the kind of conduct which may be violative of the duty
to bargain in good faith.

As a further reason for our dismissal of this matter, we conclude that, even if we
were to determine that a prohibited practice had occurred, an order in this case would not
effectuate the purposes and policies of the Act because it is clear that the City immediately
counselled Bennett0  about his behavior, warned him against further such outbursts and
informed the Union of its disagreement with Bennetto’s behavior. The City further indicated
its commitment to such a course of conduct during informal conferences concerning this
matter. This Board encourages parties to settle their disputes in appropriate ways. We
believe the City has already adequately remedied any harm in this situation and to further
order any remedy would not be in keeping with the purposes of the Act.

In sum, we believe the totality of the circumstances in this case, including the isolated
nature of the incident, as well as the City’s willingness to remedy any harm caused by
Bennetto’s behavior, warrants a dismissal of the complaint.

ORDER

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the Municipal Employee Relations Act, it is hereby ORDERED that the
complaint filed herein be, and the same hereby is, DISMISSED.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/Margaret  A. Lareau
Margaret A. Lareau,
Chairman

s/Anthonv  Sbona
Anthony Sbona,
Board Member

s/Ann McCormack
Ann McCormack,
Board Member



TO:

J. William Gagne, Jr., Esq.
Gagne and Associates
207 Washington Street
Hartford, Connecticut 06106

Frank N. Nicastro, Sr., Mayor
City of Bristol
City Hall, 111 North Main Street
Bristol, Connecticut 06010

Nicholas D’ Andrea, Staff Representative
Council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Connecticut 06051

Michael Foley, Esq.
Pepe & Hazard
Goodwin Square
Hartford, Connecticut 06103-4302
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