
STATE OF CONNECTICUT
LABOR DEPARTMENT

CONNECTICUT STATE BOARD OF LABOR RELATIONS

IN THE MATTER OF

NEWINGTON BOARD OF EDUCATION

-and-

DECISION NO: 3232

AUGUST 4, 1994

AMERICAN FEDERATION OF
SCHOOL ADMINISTRATORS (AFSA)

CASE NO. ME-14,505

A P P E A R A N C E S :

Kenneth R. Plumb, Esq.
For the Board of Education

William S. Zeman, Esq.
For the Union

DECISION AND DISMISSAL OF PETITION

On March 23, 1992, the American Federation of School Administrators, AFL-CIO
(the Union) filed a petition pursuant to the Municipal Employee Relations Act (the Act or
MERA) with the Connecticut State Board of Labor Relations (the Labor Board) seeking
designation as the exclusive bargaining representative of the following employees: Education
Materials Supervisor, Transportation Supervisor, Building Maintenance and Custodial
Supervisor and Director of Cafeteria. The petition named the Newington Board of Education
(Board of Education) as the employer of these employees.

Pursuant to the Labor Board’s administrative proceedings, an informal conference was
held on May 19, 1992 to investigate the petition. At that conference, the Town of
Newington (the Town) and the Board of Education participated through counsel, the Town
Manager and the Superintendent of Schools. Several issues were raised at the conference
including: (1) whether the Board of Education or the Town is the appropriate employer for
purposes of collective bargaining with regard to the petitioned for positions; (2) the
appropriateness of the unit petitioned for; (3) whether certain of the petitioned-for positions
are “department heads” pursuant to the Act; and (4) whether the position of Education
Materials Supervisor is a “supervisor” pursuant to the Act.



On March 24, 1993, the Labor Board’s Assistant Agent filed a recommendation for
Direction of Election to be held among the Transportation Supervisor, the Building
Maintenance and Custodial Supervisor and Director of Cafeteria, all of whom he concluded
were supervisors and employees of the Board of Education for purposes of collective
bargaining.

On March 29, 1993, the Board’s Agent ordered the election in the recommended unit.
An election was conducted on April 29, 1993, at which four ballots were cast, all of which
were challenged by the Board of Education.

Pursuant to the Labor Board’s regulations, the Town and the Board of Education also
objected to the election on the same bases as had been raised at the informal conference.
Based on the objections and on the determinative number of challenged ballots cast, a hearing
was held before the Labor Board on September 20 and December 20, 1993. All parties
appeared and were represented. The Union and the Board of Education were given the
opportunity to present evidence, examine and cross-examine witnesses and make argument.’
The Union and the Board of Education filed briefs, the last of which was received by the
Labor Board on March 21, 1994. Based on the record before us, we dismiss the petition,

THE HEARING

At the hearing and in their briefs, the parties addressed all the issues raised regarding
this petition. The first issue concerns a determination as to the appropriate employer for
purposes of collective bargaining. We find that this issue is dispositive of the petition and,
as such, we do not reach the other issues.

The evidence presented at the hearing reveals that the employees who occupy the
positions in question work within the school system in the Town of Newington. All four
employees report, on a daily basis, to the Superintendent or the Assistant Superintendent and
receive annual evaluations from the Assistant Superintendent. All the individuals occupying
the positions in question were interviewed and hired by the former Superintendent of
Schools. The money for the salaries of the positions comes from the Board of Education
budget.

’ At the hearing, the parties disputed the right of the Town to participate. The Union stated its position that
the only entity named in the petition is the Board of Education and, therefore, only the Board of Education should
be allowed to participate in the hearing. The Union further clarified that, if the Labor Board were to find that the
Board of Education was not the appropriate employer in this case, the Labor Board should dismiss this petition.
The Union acknowledged that, in order to proceed, it would have to file a new petition naming the Town as the
appropriate employer. Based on the positions of the parties, it was determined at the hearing that the Town should
not participate in the proceeding and the Town was, therefore, excluded. Although this issue has again been raised
in the Board of Education’s brief, we reiterate that the parties to this proceeding are the Union and the Board of
Education and that the Town is excluded.
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The record also reveals that the Town Charter contains significant provisions which
bear upon the decision in this case. Those sections provide, in relevant part:

Section 202. Elected officials.

At each regular town election there shall be elected, in accordance with the
provisions of the Connecticut General Statutes for a term of two (2) years the
following: A mayor, eight (8) councilors, two (2) constables, and as hereinafter
defined, a board of education and board of fire commissioners.

(A) Board of Education. The board of education shall continue to have such
powers and duties as are or may be imposed or vested by the Connecticut General
Statutes upon boards of education in the several towns, which statutes shall prevail
over any provisions of this charter in event of conflict, and it shall have the power to
appoint and remove its non-professional employees in accordance with Article IX of
this charter . . . .

Section 901. Merit System.

Officials and employees in the classified services of the town as described in
Section 902 below shall be appointed, promoted and removed solely on the basis of
merit and fitness demonstrated by examination or other evidence of competence. The
council shall, by ordinance, establish a classified service system, including a
grievance procedure, for all town employees, except the following: . . . certified
employees of the board of education; . . .

Section 902. Classified service.

The classified service shall include appointees to all positions now or hereafter
created except those noted in Section 901. It shall be the duty of the personnel
director to cause to be prepared a statement of the duties and responsibilities of each
position in the classified service and of the minimum qualifications for appointments
to such positions. These statements shall comprise the classification plan of the town,
which shall become effective upon approval by resolution of the council and which
may be amended, upon recommendation of the personnel director by resolution of the
council. New or additional positions in the classified service may be created and
changes in the duties and responsibilities of existing positions may be made by
resolution of the council upon recommendation of the personnel director. A pay plan
for all positions in the classified service shall be similarly prepared, adopted and
amended. The personnel director shall also cause to have prepared a set of personnel
rules which shall provide, among other things, for the method of holding competitive
examinations, administration of the classification plan, probationary periods of
employment, hours of work, vacations, sick leave and other leaves of absence,
removals, and such other rules as may be necessary to provide an adequate and
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systematic procedure for the handling of the personnel affairs of the town. Such rules
and amendments thereto become effective upon being filed by the personnel director
with the town clerk. Copies of such rules and any amendments thereto shall be
distributed to all members of the classified service.

The Town has adopted personnel rules for employees in the classified service system.
Rule 3, Section 3.1 states:

The Town Manager may designate an employee to serve as Director of
Personnel. Until the Town Council determines otherwise, the Town Manager shall
serve as Director. The Town manager may delegate to the Superintendent of Schools
any or all of those duties of the Director which are applicable to the operation of the
Education Department.

The personnel rules also provide that the Personnel Director is the third step in the grievance
procedure established by the rules.

Pursuant to the Charter provisions, the Town established a pay plan for the employees
in the classified service which plan includes the positions in dispute. The Board of Education
cannot change the minimum and maximum salaries established in the plan. Additionally, the
Board of Education cannot change the job descriptions of employees in the classified service
nor create or delete jobs from the classified service.

In this case, the Board of Education argues that it does not have authority to bargain
collectively with the employees in question because the Charter provisions severely restrict
the Board of Education’s authority over terms and conditions of employment of these
employees. Citing a series of cases from the Labor Board and the Courts, the Board of
Education contends that it does not have “sole and exclusive control” over the terms and
conditions of employment of these employees; this lack of exclusive control renders the
Town the appropriate employer.

The Union argues that the Board of Education is the appropriate employer because the
employees were hired by the Superintendent of Schools and were directed in their daily
duties by the Superintendent and the Assistant Superintendent. Also, the Union argues that
the Superintendent admitted that the Board of Education is the employer and the parties are
bound by his admission. Finally, the Union argues that Conn. Gen. Stat. 0 7-474(d)(3)(f)
subordinates City Charter provisions to provisions of the MERA.2  Since MERA recognizes

’ We assume that the Union is referring to Corm.  Gen. Stat. 8 7474(d)(e) & (t) which states in relevant part:

(d) If the municipal employer is a . . . school board . . . which by statute, charter, special act or
ordinance has sole and exclusive control over the appointment of and the wages, hours and conditions of
employment of its employees, such . . . school board . . . shall represent such municipal employer in

(continued.. .)
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local Boards of Education as “employers” for the purpose of bargaining under appropriate
circumstances, the Union argues that the MERA provisions should prevail over any Charter
provisions.

In this matter, we agree with the Board of Education.

DISCUSSIOly

The question raised in this petition has been discussed repeatedly in cases before the
Labor Board and the Courts. The question of whether the Town or the Board of Education
is the appropriate employer for purposes of collective bargaining must be answered in light
of the Supreme Court’s analysis of the “sole and exclusive control” language contained in
0 7-474(d) of h4ERA as set forth in Local 1186, AFSCME,  et al. v. Board of Education of
the City of New Britain, et al., 182 Conn. 93 (1980) and the Labor Board’s further
development of this analysis in Hartford Board of Education, Decision No. 2335 (1984);
City of Hartford, Decision No. 2812 (1990); and Town of Hebron, Decision No. 3055
(1992),  clfsd  Town of Hebron v. Connecticut State Board of Labor Relations, Dkt. No.
HHD-CV92-0519947,  Memorandum of Decision, Keller, J. (January 7, 1994).

In each of the above-cited cases, the Courts and the Labor Board have acknowledged
that local Boards of Education are vested with a wide range of powers by state statute. One
of the powers vested in local Boards of Education is the right to participate in the bargaining
process with the representative of its employees if the Board of Education has “sole and
exclusive control” over the appointment of and terms and conditions of employment of those
employees. (see: Conn. Gen. Stat. 0  7-474(d)).

In determining the parameters of the powers of a local Board of Education in the
context of collective bargaining, the Connecticut Supreme Court has clearly stated that a
local Board’s powers may be limited by the provisions of a local Charter. Local 1186,

Z(  . . . continued)
collective bargaining and shall have the authority to enter into collective bargaining agreements with the
employee organization which is the exclusive representative of such employees and such agreements shall
be binding on the parties thereto . . .

(e) . . . An agreement between a municipal employer and an employee organization shall be valid
and in force under its terms when entered into in accordance with the provisions of sections 7-467 to 7-477
inclusive . . . The procedure for the making of an agreement between the municipal employer and an
employee organization provided by said sections shall be the exclusive method for making a valid
agreement . . . and any provisions in any . . . charter . . . to the contrary shall not apply to such an
agreement.

(f)  Where there is a conflict between any agreement reached by a municipal employer and an
employee organization . . . on matter appropriate to collective bargaining . . . and any charter . . . the
terms of such an agreement shall prevail . . .
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supm. If the charter takes away from the local Board the “sole and exclusive control” over
a term and condition of employment of its employees, the local Board is not the appropriate
employer to bargain about that term or condition. This is so because the language of
Conn. Gen. Stat. $ 7-474(d) requires that the local Board have such sole and exclusive
control in order to act as the “employer” in the bargaining process. The Labor Board has
further stated that, if the local Board is found not to have the required control, it has no right
to participate in any part of the collective bargaining process regarding that term or
condition. City of Hartford, suprx3

Thus, in a case such as this, we must review the language of the local Charter to
determine if any of its provisions removes from the Board of Education the “sole and
exclusive control” over a term or terms and conditions of employment.4

In the instant case, the general powers of the Board of Education are set forth in
Section 202 of the Charter. While that Section grants broad powers to the Board of
Education, it does limit the Board’s authority to appoint and remove its non-certified
employees by mandating that such be done in accordance with Article IX of the Charter.’

Article IX of the Charter clearly places the non-certified employees of the Board of
Education in the classified service of the Town. Section 902 sets forth the role of the Town
in creating and maintaining the classified service system. This Section states that it is the
Town Council or the Personnel Director of the Town who will create the job descriptions for
each position in the classified service; establish the minimum qualifications for each position;
create or delete positions within the service; create a pay plan for each position; prepare a set
of personnel rules which must include a procedure for promotional exams, administration of
the classification plan, probationary periods, hours of work, vacations, sick leave and other
leaves, removals and all other rules pertaining to personnel.

We need only look at the plain language of the Charter to determine that the Board of
Education does not have sole and exclusive control over the hiring or terms and conditions of
employment of the positions at issue. The Charter is clear and unambiguous that the Town
Council and the Personnel Director have control through the administration of the classified

3 A determination that the local Board of Education is not the appropriate employer for purposes of collective
bargaining does not mean that the employees lose their collective bargaining rights.
of which entity the employees will bargain with.

It is merely a determination
While the Union, in its brief, asserts that the Board of Education

in this case is trying to divest the employees of their guaranteed right to bargain collectively, our conclusion in this
case will not have such a result.

4 In construing the Charter provisions, we apply the traditional rules of statutory construction. Local 1186,
supra; Town of Hebron, supra; Dominic Arminio v. James A. Butler, et al., 183 COM.  211 (1981); Donald C.
Cilley,  Jr. v. Harold Lamphere, et al., 206 Corm.  6 (1988).

It is not disputed that the employees who are the subject of the instant petition are non-professional, non-
certified employees.
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service to determine the conditions of employment of the non-certified employees of the
Board of Education including the standards for hiring and firing such employees. Although
Section 202 gives the Board of Education limited power to “appoint and remove its non-
professional employees”, such appointments and removals may only be done in accordance
with the procedures and rules set forth in Article IX of the charter and the personnel rules
established by the Personnel Director and the Town Council. Thus, the Board of Education
does not have sole and exclusive control over even the hiring of its non-certified, non-
professional employees.

Having determined that the Charter removes from the Board of Education the sole and
exclusive control required by $7-474(d), we turn briefly to the Union’s other arguments.
First, the argument that certain statutory sections prevail over the Charter must fail. As
discussed above, the powers conferred on the local Board may be limited by the Charter.
Although the Charter does provide in Section 202 for the statutes to prevail in the case of a
conflict between the Charter and the statutes, we do not find  any such conflict here. The
Charter does not say anything which is inconsistent with the scheme contemplated by the
statutes. Specifically, $7-474(d)  only gives the Board of Education as much power as a local
Charter allows. Additionally, the Charter does not otherwise limit the power of the Board of
Education in a manner which conflicts with the general powers vested in Boards of Education
by other state statutes. As the Supreme Court stated in Local  1186, supm:

The authority vested in local boards of education is derived from a multitude
of sources. On the one hand, local boards act as agencies of the state to carry out the
constitutional guarantee of free public education contained in [the Connecticut
Constitution] and implemented by General Statutes Section lo-220  . . . Furthermore,
although it is the municipalities that appropriate the funds for the maintenance of
public schools, General Statutes Section lo-220  provides that it is the local boards that
decide, in their discretion, how those funds shall be budgeted and expended . . .

On the other hand, local boards are also governed by local charters specially
enacted by the General assembly . . . Local charters may be binding upon local
boards either because a relevant state statute expressly defers to local charter
provisions . . . or because the local charter provisions are not inconsistent with or
inimical to the efficient and proper operation of the educational system otherwise
entrusted by state law to the local boards . . .

In a case such as this one, $7-474(d) specifically defers to the local Charter when it
provides that the local Board of Education shall participate in collective bargaining QQ if the
Charter vests in it “sole and exclusive control” over the appointment of and terms and
conditions of employment of its employees. Thus, we find nothing in this Charter which
would conflict with the statutory scheme concerning local Boards of Education.



Further, the fact that the Superintendent actually interviewed and hired the individuals
involved herein does not alter our conclusion. The record shows that he must do so in
accordance with Article IX of the Charter. That limitation, in and of itself, takes away from
the Superintendent the sole and exclusive control required. Further, the day-to-day control
of the employees, while performed by the Superintendent and the Assistant Superintendent, is
also limited by the personnel rules established by the Town Manager and the Town Council.
The record establishes that the Superintendent’s ability to supervise the work of these
individuals is derived by a delegation of authority from the Town Manager. As such, the
Superintendent does not have sole and exclusive control over the terms and conditions of
employment of these employees.

Finally, the fact that the Superintendent “admitted” that the employees are “employees
of the Board of Education” does not alter our conclusion. First, this label can be seen as
merely a reference to the fact that the employees work within the school system. We will
not place any conclusive weight on such a reference. In any event, the determination as to
who is the appropriate employer for purposes of bargaining is a question to be answered by
the Labor Board.

Based on the above, we will dismiss the petition.

ORDER

By virtue of and pursuant to the powers vested in the Connecticut State Board of
Labor Relations by the Municipal Employee Relations Act, it is hereby ORDERED that the
petition filed herein be and the same hereby is DISMISSED.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/Antonia C. Moran
Antonia C. Moran,
Acting Chairman

s/Anthony  Sbona
Anthony Sbona,
Board Member

s/Ann McCormack
Ann McCormack,
Alternate Board Member
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TO:

Dr. William P. Ward
Superintendent of Schools
Newington Board of Education
131 cedar street
Newington, Connecticut 06111

Kenneth R. Plumb, Esq.
Siegel, O’Connor, Schiff & Zangari, P.C.
370 Asylum Street
Hartford, Connecticut 06103

David Mulholland, President
AFSA
42 Grahaber Road
Tolland,  Connecticut 06084

William S. Zeman, Esq.
P.O. Box 270067
West Hartford, Connecticut 06127-0067
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