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Thomas Male&y,
For the State

Eisenberg, Anderson, Michalik & Lynch
By: Edward Lynch, Jr., Esq.,
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DECISION, ORDER AND PARTIAL DISMISSAL OF COMPLAINT

On October 26, 1989, the Connecticut Employees Union Independent (CEUI or the
Union) filed a complaint with the Connecticut State Board of Labor Relations (the Labor
Board) alleging that the State of Connecticut, Department of Public Safety (the State or the
employer) had engaged and was engaging in practices prohibited by the Act Concerning
Collective Bargaining for State Employees (the Act). Specifically, the Union alleged that the
State had failed to bargain in good faith by unilaterally implementing a policy establishing
rules governing employees’ use of “pocket pagers” during off-duty hours.’

After the requisite preliminary steps had been taken, the matter came before the
Labor Board for a hearing on October 3, 1991, January 7 and 9, 1992 and March 2, 1992.
At the commencement of the formal hearing on October 3, 1991, the Union filed an amended

’ Hereafter, the pocket pagers shall be referred to as pagers or beepers.



complaint adding the allegation that the State’s issuance of the pager policy constituted
retaliation against employees for engaging in Union activities and pursuing their collective
bargaining rights. At the hearings, all parties were represented, allowed to present testimony
and evidence, and to cross-examine witnesses. Both parties filed briefs, the last of which
was received by the Labor Board on April 15, 1992. Based on the entire record before us,
we make the following findings of fact, conclusions of law and order.

FINDINGS OF FACT

1 . The Union is an employee organization pursuant to the Act and all times material
has represented a bargaining unit consisting of maintenance and service employees known as
N-P-2.

2 . The State of Connecticut, Department of Public Safety, Division of State Police is
an employer pursuant to the Act.

3. The bargaining unit referred to above includes electronic technicians employed by
the State Police Radio Division. The technicians are responsible for maintaining and
repairing the equipment used in the State Police radio system including the towers, base
stations, and all the radios.

4. The State and the Union were parties to a collective bargaining agreement with
effective dates July 1, 1985 to July 1, 1988. Article 5, Management RiPhts,  of the collective
bargaining agreement states in relevant part:

Section one: Except as otherwise limited by an express provision of this Agreement,
the State reserves and retains whether exercised or not, all the lawful and customary
rights, powers and prerogatives of public management. Such rights include but are
not limited to . . . the establishment of reasonable work rules . . .
(Ex. 12)

5. Prior to 1989, the State had a technical requirement that all electronic technicians
be available 24 hours per day, seven days per week for response to emergencies. This
requirement mandated that, if an electronic technician was reached by telephone, he had to
report for work if needed. The requirement did not restrict employees’ movement during
off-duty hours. Employees did not regularly report their whereabouts during off-duty hours
and were not disciplined for not doing so.

6. In June, 1985, the State informed the Union that it was implementing a policy
which would require employees to wear pocket pagers on a full-time basis. The Union
challenged, through the grievance procedure, the State’s right to implement such a policy. In
June, 1986, the State informed the Union that it was rescinding the beeper policy until it had
further reviewed the issue of beepers.
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7. In May, 1987, the State informed the Union that it wished to discuss the results of
the State’s “study” of the beeper issue (Ex.  35).

8. The Union and the State met on several occasions to discuss the beeper issue.
During the meetings, in the summer and fall of 1987, the State introduced the possibility of
removing the “portal pay”, which the employees had received for several years and which
allowed the employees to be paid from the time they left their homes in the morning.

.
9 . The discussions between the Union and the State did not result in an agreement

due to the issues of portal pay and standby pay.
to several new employees hired in January, 1988.

Thereafter, the State did not pay portal pay

10. The Union filed a prohibited practice charge with the Board alleging that the
State’s action, in refusing to pay portal pay, constituted a violation of the Act. This
complaint was later resolved.

11. In January, 1988, the parties began negotiations for a successor contract. The
State submitted the following proposal regarding beepers:

“Effective September 1, 1988, all electronic technicians employed by the Department
of Public Safety shall be issued “beepers” to facilitate emergency call-ups during off-
duty hours”. (Ex. 1)

12. During the binding interest arbitration hearing on this contract, the State’s last
best offer read:

“(a) Effective July 1, 1989, all Electronic Technicians
employed in the Department of Public Safety shall be issued
“beepers” to facilitate emergency call-ups during off-duty hours.

(b) These employees shall not be considered to be on standby.”

The State’s rationale for its offer included the following:

I,
. . . the issuance of these “beepers” is a fundamental and

inherent right of the Department of Public Safety . . .

(5) These employees are not on standby. Their off-duty
movement is not restricted in anyway. It is incredible to assign
a vehicle for emergency off-duty response purposes and not be
able to contact anyone to respond . , .



(6) The carrying of a “beeper” is not the monumental
inconvenience expressed by the Union . . . . ” (Ex. 5)

13. During the binding interest arbitration hearing, the Union’s last best offer read:

In the event the Department of Public Safety decides to issue
beepers to Electronic Technicians, the Department shall first
negotiate reasonable procedures for such use with the Union and
shall pay an agreed-upon percentage of the employees’ normal
hourly pay rate for each hour of off-duty use required.
Electronic Technicians shall enjoy the one way portal and use of
a State vehicle. (Ex.  6)

14. The arbitrator awarded the State’s last best offer and stated:

Clearly the state has the right to issue beepers, and since the
state has made clear that the employees shall not be considered
to be on standby during their off-duty hours, the employees are
not, thereby, unduly inconvenienced. While it may be that
experience will show that frequent calls and demands on
employees require some monetary consideration for the
assignment of beepers, that can be addressed in the future based
on experience. The Union’s proposal, on the other hand, jumps
the gun by requiring the employer to agree to an unspecified
percentage of the employee’s normal hourly rate for each hour
off-duty. That is too speculative. Accordingly, the State’s
proposal is adopted. (Ex. 9)

15. During the summer of 1989, the Union informed the State of its obligation to
bargain with the Union regarding the “impacts” of the State’s issuance of the beepers and
requested that the State forward to the Union any proposed policies regarding the use of the
beepers. The State did not respond to the Union’s request. (Ex. 22, .23)

16. On October 16, 1989, the State issued a “PAGER POLICY” which states:

1 . Personnel will be required to be available for call on a 24 hour per
day, seven day per week basis except for approved leaves (vacation,
illness, etc .) .

2. Attempts to locate personnel will be first done by telephone
and secondly by pocket pager.

3. It shall be the responsibility of personnel to respond in a -
timely fashion when called or paged.
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4. It shall be the responsibility of personnel to notify
supervisors if they will be out of range (out of state), out of
their home area or unable to respond to calls.

5. Personnel will be required to carry pagers during meal and
break periods and respond to calls immediately.

6. Minimum staffing levels shall be two technicians per district
and two supervisors statewide.

7. The department reserves the right to increase the staffing
subject to call when there is reason to believe that an emergency
may be impending.

8. It is the responsibility of each person to insure that his pager
is in good operating condition.

17. The State did not negotiate with the Union before issuing the Pager Policy.

18. The policy restricts the movement of off-duty employees by requiring that they
gain permission to leave a certain area before doing so. The policy also allows the State to
refuse a request by an employee to leave an area during his off-duty hours.

19. Employees in the bargaining unit are subject to discipline if they do not follow
the rules set forth in the Pager Policy.

20. Prior to implementation of the policy, employees had been wearing beepers
during their regular work hours for an undetermined period of time. 9

CONCLUSIONS OF LAW

1 . The issuance of the beepers is a contractual right of management in this case and,
therefore, the issuance of the beepers did not have to be negotiated with the Union.

2. Those portions of the “PAGER POLICY” issued on October 16, 1989 which restrict the
movement of employees during off-duty hours and mandate that employees report their
location during off-duty hours extends beyond the scope of management’s right to issue’ the
beepers and constitutes a unilateral change in conditions of employment.

3 . The State committed a prohibited practice when it unilaterally issued those portions of the
October 16, 1989 “PAGER POLICY,” which restrict employee movement during off-duty
hours and which mandate that employees report their location during off-duty hours.

5



4. The State did not issue the “PAGER POLICY” in retaliation for the employees exercising
their collective bargaining rights.

DISCUSSIOly

In this case, we must determine whether the issuance by the State of a pager policy is
an unlawful unilateral change in working conditions or is merely a reasonable procedure
designed to enforce an existing policy regarding availability of the electronic technicians
employed by the State Police Radio Division; a policy which is within management’s
prerogative.

The Union does not dispute management’s right to issue beepers to its employees in
the circumstances of this case. Instead, the Union argues that the policy, which the State
issued on October 16, 1989, is a comprehensive policy which does more than merely require
employees to carry the beepers. As such, the Union claims that the policy contains new
requirements which represent substantial changes in working conditions of employees and
which must be negotiated with the Union before implementation.

The State argues that the policy is merely a measure designed to implement
management’s clear right to issue beepers to its employees. The State also argues that, even
if we are to determine that the pager policy is a unilateral change in conditions of
employment, management is allowed to make such a change due to the interest arbitration
award in 1989 and the management rights clause of the contract. The State also argues that
any requirements imposed by the policy are de minimis. Finally, the State argues that the
Union never demanded negotiations regarding the “PAGER POLICY”.

It is well-settled that an employer’s unilateral change in conditions of employment,
involving a mandatory subject of bargaining, will constitute an illegal refusal to bargain and
a prohibited practice unless the employer establishes an appropriate defense. Bloom&&Z
Board of Education, Decision No. 2821 (1990); Town of West Hartford, Decision No. 2116
(1982) and cases cited therein; Town of Stratford, Decision No. 1833 (1979) and cases cited
therein.

Not all changes instituted by management must be bargained about. In this respect,
management is allowed to institute reasonable measures which merely implement and enforce
existing policy. We have stated:

11
. . . to determine whether a given subject is a mandatory subject of

bargaining, we have consistently held that where the change constitutes only a
reasonable procedural measure to enforce an existing rule or condition of
employment, the employer may be free to implement the procedural measure
without bargaining because the measure is not a mandatory subject of
bargaining”. Town of West Hartford, supra citing City of New Haven,
Decision No. 1490 (1977),  affd  in Locals 713, et al. v. Connecticut State
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Board of Labor Relations, Dk. # 110733 and New Haven Firejighters  Local
825, et al. v. Connecticut State Board of Labor Relations, Dk. # 111093,
(Super. Ct. New Haven J.D. 712061).

Thus, on many occasions we have found management’s unilateral action to be within
its rights because the action merely constitutes a reasonable measure to enforce established
policy. See:  Town of West Haven, supra; Town of Stratford, supra; State of Connecticut,
Decision No. 1921 (1980); State of Connecticut, Decision No. 3170 (1993),  (appeal
pending); City of Bridgeport, Decision No. 2301 (1984).

The instant case involves the same tension as that discussed in the above-cited cases.
That is, management claims that its policy merely implements its undisputed right to issue
beepers; the Union claims the policy changes and infringes substantially on other conditions
of employment and is, therefore, not merely a reasonable procedural measure or a
permissible “work rule” under the contract. We agree that certain portions of the policy
constitute changes in conditions of employment which should have been negotiated with the
Union prior to implementation.

In reaching our determination we rely on the content of the new policy. The content
of the policy, as explained by the witnesses at the hearing, is key to determining if the
employer has merely established a procedure for the wearing of the beepers or has, in fact,
established new rules regarding the obligations of employees.

The record in the instant case shows that the policy imposes new requirements on
employees during their off-duty hours. In this regard, the employees are now required to
report if they move from one zone to another during off-duty hours and are accountable for
availability in a manner different from pre-beeper days. Specifically, the employees must
keep the State informed of their location at all times and must report their intention to leave
an area before doing so. The policy gives the State the right to disallow such movement,
even during off-hours, if it is felt that enough personnel are not available in a given area. As
the State explained on the record, this facilitates the State’s goal of having sufficient
personnel available to respond to emergencies. These requirements are not a continuation of
the policy which was in effect before the beepers were issued. Previously, employees were
not restricted in their off-duty movements. The previous requirement of availability
mandated that if the State reached an emnlovee  bv telenhone.  the emplovee  had to renort  for
The requirement certainly did not mandate that employees sit by their phones 24work.
hours per day, 7 days per week. Thus, if the employer attempted to contact an employee
who was not near his phone, the State simply moved on to the next person or waited until
someone returned a phone message. Thus, the new restrictions on off-duty movement are
significant and unlike any previously established practice or policy.

Further, the testimony of management clearly establishes that the employees are now
subject to discipline if they do not comply with the restrictions on off-duty movement or do
not comply with the reporting procedures of the policy. This real potential for discipline is
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unlike the pre-beeper days, during which employees were customarily not restricted in their
off-duty movements and were not required to report their location and evidences the change
in conditions of employment brought by the new policy.

The State has cited Strtiford,  supru  as support for its argument that the policy is
allowable as a reasonable measure to enforce its existing policy. We find the Stratford case
to be distinct from the instant matter. In Strutford, the employer utilized a tracking device to
monitor the use of police vehicles. In that case, there were no significant changes in the
employees’ working conditions and the tracking devices did not impose on the employees any
new restrictions or rules which did not before exist. We found that the “black boxes” merely
constituted an employer’s reasonable method of monitoring the use of the police vehicles.
Here, the State has gone much further and implemented a new set of “rules” which implicate
employees’ work obligations by way of significant restrictions on off-duty movement not
previously existing. Thus, we find that the changes in the instant matter go well beyond the
employer’s right to merely establish a procedure which is within the scope of its contractual
right to issue the beepers.

Having determined that the policy does not constitute merely a reasonable procedure
to implement the beeper requirement, we turn to the Employer’s other defenses. First, the
State argues that the interest arbitration award precludes the Union from raising these issues.
The State bases its argument on the fact that, during arbitration, the Union offered a proposal
which would have required the employer to bargain about the procedure associated with the
issuance of the beepers; this proposal was rejected by the arbitrator. Thus, the State argues
that it does not now have to negotiate about any issue associated with the beepers. W e
disagree for several reasons.

First, by accepting the State’s last best offer, the arbitrator was not stating that the
Union’s offer was legally unsound or without merit; the arbitrator simply opted for the
employer’s offer as more acceptable for this contract. We note that the binding interest
arbitration process in this State allows arbitrators only the leeway to opt for one of the last
best offers of the parties. & Conn. Gen. Stat. $5-276a(e)(4).  Thus, the arbitrator could
not take the best portions of each party’s proposals and fashion an award. He had to choose
one and he opted for the State’s as a more acceptable offer. We also note that we take the
offers of the parties at their face value. The State’s last best offer merely required that the
employees wear the beepers. There is certainly nothing in the offer to indicate that there
would be substantial restrictions on the off-duty movements of the employees.*

Further, in the decision, the arbitrator acknowledged that certain issues, including
money, might have to be negotiated at a future date after the parties were able to see how the
assignment of beepers affected employees. The arbitrator simply decided that the Union’s

2 Indeed, the State’s last best offer stated that the employees would not be considered to be “on standby”.
While we do not decide here the exact meaning of the term “standby”, it is certainly arguable that the arbitrator took
that term to mean that the employees were not restricted in their off-duty movements.
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proposal ‘jump[ed]  the gun” by asking for an unspecified amount of money. The arbitrator
did not have the policy in front of him when he was making his determination. Since the
arbitrator recognized that the wearing of beepers might implicate other conditions of
employment depending on the manner in which the beepers were used, our decision herein is
not at odds with the arbitrator’s determinations. It seems clear that the State has confused its
right to issue the beepers with a right to refuse to bargain about any issues associated with
the beeper. Simply put, the State has now “jumped the gun” by unilaterally implementing
significant changes in working conditions under the assumption that its policy was merely a
procedural measure associated with the beepers.

The State also argues that the management rights clause of the contract gives them the
right to implement this policy. However, the managements rights clause in the contract only
gives the employer the right to establish reasonable work rules. We do not believe that such
a clause allows management the right to unilaterally change major terms and conditions of
employment. Since we have determined that certain portions of this policy do substantially
change major terms and conditions of employment, we cannot categorize this as a work rule
within the meaning of this contract. As such, we do not find merit in this defense.

The State also argues that the Union somehow failed to demand bargaining concerning
the pager policy. However, the record shows that the Union requested to review any
proposed policy before implementation; a request which was ignored by the State. Further,
since we have determined that the policy contains changes to major terms and conditions of
employment, the obligation was on the State to bargain regarding these changes before
implementation. See: State of Connecticut, Decision No. 2085 (1981); City of New Haven,
Decision No. 1558 (1977),  aff’d  New Haven Police Local 530 v. Connecticut State Board
of Labor Relations, et al., Dkt. # 11 42 40 L, (October 2, 1978, DuPont,  J.).

The State also argues that any change realized by the implementation of the policy is
de minimis  and, therefore, need not be bargained. The record shows that this substantially
alters the responsibilities of the employees during off-duty hours. We do not believe such
changes are de minimis.  Further, the fact that there may be few emergencies in a year does
not negate the effect of the requirements regarding use of beepers during off hours and the
obligations of employees to report their locations.

Finally, the State argues strenuously that the beepers are only used as a secondary
means of contacting personnel. This fact does not diminish the significance of the changes
contained in the new policy. As such, we will order the State to rescind those portions of
the policy which constitute changes in the off-duty requirements of the employees.

With regard to the Union’s allegation that the issuance of the policy constitutes
retaliation against employees for exercising their right to oppose the beepers, we do not find
the evidence to support such an allegation. The State’s failure to bargain, regarding the
policy, is just that; there is no indication in this record that the real purpose or ulterior
motive for issuing the policy was retaliation. We simply find the State’s action to be an
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incorrect interpretation of its bargaining obligation.

ORDER

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the Act Concerning Collective Bargaining for State Employees, it is hereby
ORDERED:

I. The State of Connecticut, Department of Public Safety shall:

A. Rescind any portion of the October 16, 1989 pager policy as written or as
implemented which restricts employees’ off-duty movement or which mandates that
employees report their location during off-duty hours.

B. Take the following affirmative action, which the Board finds will effectuate the
purposes of the Act:

1 . Negotiate’ upon request with the Union prior to implementation of a policy
which restricts employees’ off-duty movement or which mandates that
employees report their location during off-duty hours;

2 . Post immediately and leave posted for a period of sixty (60) consecutive
days from the date of posting, in a conspicuous place where the employees of
the bargaining units customarily assemble, a copy of this Decision and Order
in its entirety.

3 . Notify the Connecticut State Board of Labor Relations, at its office in the
Labor Department, 200 Folly Brook Boulevard, Wethersfield, Connecticut,
within thirty (30) days of the receipt of this Decision and Order of the steps
taken by the State to comply herewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/Margaret A. Lareau
Margaret A. Lareau,
Chairman
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.

s/Antonia  C. Moran
Antonia C. Moran,
Board Member

s/Anthonv  Sbona
Anthony Sbona,
Board Member

TO:

Thomas Male&y
Labor Relations Specialist
Office of Labor Relations
One Hartford Square West
Hartford, Connecticut 06106

Edward Lynch, Jr., Esq.
Eisenberg, Anderson, Michalik & Lynch
P.O. Box 2950
136 West Main Street
New Britain, Connecticut 06050

John Brown, Contract & Grievance Administrator
CEUI/SEIU/MEUI AFL-CIO
P.O. Box 1268, 110 Randolph Road
Middletown, Connecticut 06457

Peter W. Allen
Labor Relations Operation Manager
Office of Labor Relations
One Hartford Square West
Hartford, Connecticut 06106

Raymond A. Meany,  Jr., Deputy Commissioner
for Personnel & Labor Relations
Department of Administrative Services
Room 403, State Office Building
Hartford, Connecticut 06 106
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