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DECISION AND DTSM-ISSAL OF PETITION

On January 3, 1994, the Connecticut Independent Police Union (CIPU)  filed with the
Connecticut State Board of Labor Relations (the Labor Board) the instant petition (Case No.
ME -16,073) seeking certification as the exclusive bargaining representative of the following
unit:

Police Officers, Sergeants, Lieutenants, Captain, Animal Control Officer, Traffic
Maintenance Persons, Senior Building Maintenance Person, Building Maintenance
Person, and Relief Officers within the Norwich Police Department;



The International Brotherhood of Police Officers (IBPO),  the incumbent Union,
intervened in this rival petition in which, in essence, the CIPU was seeking  to oust the IBPO.
After the requisite preliminary steps had been taken, and an investigation conducted, the
Board’s Agent declined to order an election at that time and referred the petition to the Board
for a decision concerning the timeliness of the petition. Specifically, both IBPO and the City
objected to the petition on the grounds that Q 7-471 of the Municipal Employee Relations Act
(the Act) and Q 7-471-18 of the Regulations of Connecticut State Agencies bar a petition  filed
within one year of an election and certification, respectively. As of February 23, 1994, the
three  parties had agreed to a Stipulation of Facts and Exhibits and waived their right to an
evidentiary hearing before the Board. The Findings of Fact herein are drawn from that
Stipulation. The IBPO and the CIPU ftied  briefs, and the IBPO filed a reply brief which was
received on March 25, 1994.

On the basis of the entire record before us, we make the following Findings of Fact
and Decision and dismiss the petition as untimely filed.

FINDTNGS  OF FACT

1. The City is a municipal employer within the meaning of the Act.

2 . The CIPU is an employee organization within the,meaning  of the Act.’

3. The IBPO is an employee organization within the meaning of the Act, and has
been the exclusive representative of the City’s police unit for at least the last twenty years.

4 . On December 24, 1992, CIPU f&d  with the Board an initial petition (Case No.
ME-15,192) seeking certification as the exclusive bargaining representative of the
above-described employee bargaining unit. (Ex.  A)

5. On February 3, 1993, the City, CIPU and IBPO executed an Agreement for
Consent Election wherein the parties agreed to a secret ballot election to be held on February
26, 1993. The parties further agreed to seal the ballot box at the close of election and delay
counting the ballots until an interest arbitrator issued a contract in the ongoing arbitration or
until June 30, 1993, whichever came first. (Ex.  C)

6 . On February 26, 1993, a secret ballot election was held with the names of both
the IBPO and the CIPU on the ballot.

’ On January 13, 1994, the Board issued New Fairfield Board of Education, Decision No. 3175, wherein the
Board found Connecticut Independent Labor Union/Connecticut Independent Police Union to be an employee
organization within the meaning of the Act. (Appeal pending)
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7. On June 14, 1993, the interest arbitration award was issued for the successor
agreement to the agreement which had run from July 1, 1987 through June 30, 1990.

8.  On June 30, 1993, the ballot box was opened and the ballots were counted. 57
votes were cast with 24 in favor of CIPU, 33 in favor of IBPO and 0 for neither employee
organization. A copy of the Report Upon Secret Ballot was promptly served upon the
parties. (Ex.  E)

9. On July 9, 1993, the Board certified IBPO as the exclusive bargaining
representative of the subject employees, a certification contained in Cz?y  of Norwich,
Decision No. 3125 (1993). (Ex.  F)

10. In October, 1993, the City rqd  IBPO executed a successor collective bargaining
agreement, the term of which is July 1, 1993 through June 30, 1994.

11. On November 18, 1993, Wayne Gilbert, Director of CIPU, sent a letter to
Richard A. Podurgiel, Personnel Director for the City, advising of CIPU’s  intention to file a
petition on or around January 3, 1994. (Ex.  I)

12. On January 3, 1994, CIPU filed with the Board a second petition, i.e., the
instant petition in Case No. ME-16,073, seeking certification as the exclusive bargaining
representative of the employees who were the subject of the initial petition in Case No. ME-
15,192. CIPU presented a sufficient showing of interest to warrant processing the petition.

13. Since December 23, 1992, no prohibited practice complaint against IBPO  has
been filed with the Board by members of the bargaining unit.

14. The one-year anniversary date~of  the initial~election  was February 26, 1994.

15. The one-year anniversary date of the certification is July 9, 1994.

16. In the absence of objections to an election, and where ballots are counted at the
election, certifications of a “winning” Union normally issue within a couple of weeks of the
election.
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We must determine here whether the CIPU’s  petition is timely, an issue involving two
competing considerations - the need for stability in labor relations and the right of
employees to choose their collective bargaining representative.2  There is always some
tension between these considerations, and it is highlighted in matters of contract bar, election
bar and certification bar. The Act itself and our current regulations already have-resolved
some of those tensions by casting certain rules concerning the times at which it is appropriate
for employees to exercise their choice concerning a bargaining representative. We are
mindful that application of these rules inevitably produces some harsh results. Specifically,
those provisions are as follows:

-Section 7-471(l)  of the Act provides ‘I. .  . No election shall be directed by the board
during the term of a written collective bargaining agreement, except for good cause”.

-Section 7-471(9)(h) of our Regulations involving the MERA provides in pertinent
part that a petition for representation “will be considered timely filed if it is filed
between 180 and 150 days prior to the expiration of the collective bargaining
agreement covering the employees who are the subject of the petition.”

-Section 7-471(l)  of the Act also provides: “No election shall be directed in any
bargaining unit or any subdivision thereof within which in the preceding twelve month
period a valid election has been held . . . ”

-Section 7-471-18 of the Regulations involving the MERA provides: “Except in
extraordinary circumstances, the Board will not act favorably upon a petition for an
election within one year after certification of a representative by the Board.”

It is undisputed that the instant petition was filed within the thirty day “window”
period between 180 and 150 days prior to the expiration of the 1993-1994 contract, and that
if the requirement of 0 7-471(9)(h) of the Regulations was the sole criterion, the petition
would be timely. Also, we conclude that the petition would not be barred by the one-year
election bar of $ 7-471(l)  of the Regulations, as we permit such a petition to be filed within
a reasonable period in advance of the one-year anniversary of the election as long as the
election itself is held after that anniversary date. & C&y  of Bridgeport, Decision No. ,758
(1967). However, the Board is being asked by the CIPU to “act favorably” on its petition by
ordering an election even though that order and the election would fall long before the one-
year anniversary (July 9, 1994) of the IBPO’s  certification. We decline to do so.

* See discussion of these considerations in Town of Manchester, Decision NO. 813 (1968); Reed Roller Bit
ComDanv,  72 NLRB 927, 929 (1947).
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We find this petition untimely because it was filed too far in advance of the
anniversary of the IBPO’s  certification. We believe the one-year certification bar serves a
very important purpose involving labor relations stability, and note that it also indirectly
reinforces the employees’ right to free choice - i.e., the right of the majority of the
employees who selected the IBPO in February, 1993 to have their choice operate for one
year free from the disruption engendered by an election campaign. We place great weight on
the presumption of a Union’s majority status within the certification year. a: WJnsted
Memorial Hospital, Decision No. 1172-A (1973); Town of Portland, Decision Noi  1247
(1974).3  Although our Regulations in 6 7-471-18 permit us to waive the one-year
certification bar in “extraordinary circumstances”, we do not find the circumstances of this
case to warrant our exercise of that discretion. We explain our reasoning below.

An explanation of the nature of and purposes behind these regulations is helpful to an
understanding of the basis of our decision herein. The so-called “one-year election bar” and
“one-year certification bar” are distinct requirements; they are not, as the CIPU implies,
simply inconsistent statements of the same basic rule. They do, however, serve a similar
purpose, which is designed to promote stability in labor relations. &: Town of South
Windsor (citation in n.3 above), discussing policies underlying “recognition bars”, “election
bars”, and “certification bars”.4

The “one-year election bar” found in the Act, bars an election from being held within
twelve months of a prior election. This is a statutory statement which serves more than one
purpose. This bar operates in cases where an election has resulted in no Union being chosen
by employees, as well as in cases where a Union is chosen by employees as their
representative. Where a Union is elected, the measure protects that Union from disruption to
the collective bargaining process for twelve months from the election. Also, whether or not
a Union has been chosen, the one-year election bar puts a reasonable limit on the number of
times employees, the employer and unions are put through the process of an election
campaign, which is often very disruptive of both productivity, morale and emotions.

’ Issues of duration of certifications arise in several settings, including representation petitions of rival unions,
decertification  petitions, and prohibited practice charges. Historically, many of the discussions of this issue arose
where an employer contended that a certified union had lost its majority status, which was claimed to negate any
continuing duty to bargain. In those cases, both the NLXB  and this Board have focused on the concept that except
in extraordinary circumstances, the certified union enjoys an irrebuttable presumption of majority status during the
certification year. See  Winsted  Memorial Hospital, supm;  Town of Portland, supm. See also discussion in Town
of South Windsor, Decision No. 2076 (1981),  reh’g granted, Connecticut State Board of Labor Relations v. Town
of South Wndsor,  Dkt. No. 271723 (Corm. Super. Ct. J.D. Hartford/New Britain, Sept. 23, 1982, appeal filed,
reh’g granted 39 Corm  Supp. 338,464 A.2d 860 (1983).

’ In the appeal of South Windsor, the appellate session of the Superior Court upheld the lower court’s holding
that a “recognition” agreement barred a petition for a “reasonable period”, not the one-year period applied by the
Labor Board by analogy from the one-year “election bar” specified by the Act.



The  “one-year certification bar” is a further refinement of the principles served by the
election bar, and is designed even more specifically to protect the interests of a newly
certified collective bargaining representative, and concomitantly of the majority of employees
who chose that representative. The notion is that a newly certified union should be given a
year to establish itself and engage in productive collective bargaining uninterrupted from
formal challenges. Town of New Hartford, Decision No. 1007 (1971) (finding certification
bar and noting that a period of stability is vital to the collective bargaining process). &
&Q  discussions in Winsted  Hospital, supm;  Town of Porthznd,  sups;  Town of-South
Windsor, supm; Brooks v. NLRB, 35 LRRM 2158, 2161 (1954). Typically, the
certification year is almost coincidental with the one-year anniversary of the election.s  But
it is not uncommon for challenges to ballots or objections to either the direction of the
election or to a party’s conduct during the campaign, to result in a significant delay in the 1
actual certification  of a Union which received a majority of the votes cast. Thus, for
example, if the objections are ultimately ruled invalid, a majority Union’s certification might
issue six months after an election. In such a case, the certification year would end 18
months after the initial election. There the certification bar serves a critical function by
preventing the Union from being deprived of a year of active representation free from the
challenges of a rival petition.

The contract bar rule is a doctrine which states that during the term of a contract, a
challenging petition for representation is not timely filed,  unless it is filed in a certain
“window” period, which has been crystallized in the current MEPA’ regulations as the period
150 to 180 days before an existing contract expires.6 Again this rule is to establish stability
in collective bargaining. Citing of Norwich, Decision No. 804 (1968) at p. 5; Town of
Manchester, Decision No. 813 (1968).

In the instant case two facts interact to create an odd situation. First, for reasons
unknown to us and not appearing in evidence, all the parties signed an agreement that the
ballots would not be opened until either an interest arbitration award issued in the incumbent
IBPO’s  ongoing negotiation/arbitration process or until June 30, 1993, whichever occurred
sooner. As a result, the certification year ran from the July 9, 1993 certification, which
followed closely on the heals of opening the ballot box in June, 1993. However, the
certification date was 4 l/2 months after the election. The second significant fact is that the
newly certified IBPO and the City thereafter entered into a one-year contract. By virtue of
entering into a one-year contract the regulatory “window” period for a rival Union to file a
later petition was forced into the one-year certification year. Had they entered into a
two-year or three-year contract, as is often the case, no rival Union could have filed a

’ We take  administrative notice of the fact that certifications usually issue within a couple of weeks of an
election.

’ After many years during which this Board had less concrete rules for identifying the time when petitions could
be filed, this rule of general applicability was chosen by regulation as the time least likely to disrupt negotiations
for successor contracts.
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petition until January, 1995 or January, 1996, at which point the one-year certification year
would be long passed and would not bar a petition.

Unlike the CQU,  we do not believe that the consequence of the second fact, that the
regulatory window period happens to be within the certification year, is determinative here.
We see no basis for negating the certification year bar simply because the certified majority
representative and the employer enter into a one-year contract, particularly wherean  even
longer contract bar exists if they enter a multi-year contract. There is either a certification
bar rule or there is not.

Neither are we persuaded to disregard the certification year bar by the fact that the
certification year started 4 l/2 months after the election due to the parties’ agreement. Once
again, there are two rules -- election year bars and certification year bars, and since we have
the certification rule it is a rule that must be allowed to operate. The CIPU is not being
deprived of anything it is entitled to because the certification bar disentitles it to
representative status for a year from certification. In short, we do not believe these facts
create the sort of “extraordinary circumstances” which justify us waiving the one-year
certification bar.7

We note the troubling result, if we were to rule this petition timely. A newly
certified Union, which was the free choice of a majority of voters, would be deprived of its
certification year. While the IBPO has already obtained a contract and, thus, we are not
concerned with distorting that initial contract negotiation process, we believe it is entitled to
at least the one-year period to prove itself both in negotiating contracts and administering
them free from the disruptions of an election campaign. While there is perhaps a heightened
desire to provide the optimum conditions for a brand new Union which has not previously
been the collective bargaining representative, this does not diminish the right of any freshly
certified Union to that one-year period. It certainly should not be deprived of a
well-established right to one-year certification bar simply because it has been a long-term
incumbent. A Union is not necessarily a static entity, and does not always retain the same
officers and policies; employees choose a living organism, not a name. We do not believe
that a Union, and employees who support it, are disentitled to the one-year protection
because the titular organization has been a long-term representative.

’ We note that when the National Labor Relations Board administers its “certification bar” doctrine, which is
cast in NLRB case law rather than regulations, the NLRB has ordinarily limited its “exceptions” to the bar to cases
of defunctness  or schism within the certified union or dramatic changes in the size of the unit. These strike us as
logical exceptions, and we note that the instant circumstances bear no resemblance to those. Here the IBPO retains
its identity and there is no change in circumstances. a: Brooks Y.  NLRB, U.S. 35 LRRM  2158 (1954); NLRB
v. Pepsi-Cola Bottling Co., 103 LRRM 2233, 2236 (Tenth Cii.) (1980); Public Service Elect& & Gas Co., 59
NLRB 325, 15 LRRh-i  152 (1944); Carson Pirie Scott’s Co., 69 NLRB 935, 18 LRRM  1271(1946);  Wesringhouse
Electric & Manufacturirzg  Co., 38 NLRB 404, 9 LRRM 281 (1942).
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Finally, CIPU voluntarily agreed to the delay in counting of ballots and resulting
delay in certification. Our certification rule is long-standing. The IBPO has a right to rely
on it and on the CIPU’s  agreement. If the CIPU failed to consider the full consequences of
its agreement, that cannot prompt us to negate its significance. &: Town  of New
Ha~@rd,  Decision No. 1007 (1971); Brooklyn Board of l3iudion,  supm.  We suspect that
had CIPU discovered itself a victor, upon opening of the ballots in June, 1993, it would have
jealously guarded its certification year, even if it had been signatory to a one-yearcontract.
We are struck by a sense that it would simply be unfair not to hold the CIPU to its- bargain.*

In sum, we dismiss the instant petition as untimely. Bargaining unit employees must
be aware that their right to change bargaining representatives may now also be limited by the
form of any contract now negotiated between the IBPO and the City. That contract bar will
vary according to the length of contract negotiated.’

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the Municipal Employee Relations Act, it is hereby

ORDERED that the petition filed by CIPU in Case No. ME-16,073 be and the same
hereby is dismissed.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/Margaret  A. Lareau
Margaret A. Lareau
Chairman

* Also we note that even if certification issued in early March 1993 as it would normally have done, and the
parties had signed a one-year contract for the term July 1, 1993-June  30, 1994, an issue would have arisen under
Regulation, Section 7-471-18 as to what action the Board could or should take-e.g dismissal of the petition, holding
it in abeyance, or other options.

’ It is well established in the private sector governed by the National Labor Relations Act that contracts in
excess of a three-year term cannot bar a representation petition. Geneml  Cable  Corp., 139 NLRB No. 111, 51
LRRM 1445 (1962). This NLRB rule strikes a balance between stability and employee free choice. We have never
ruled on this point.



s/Antonia  C. Moran
Antonia C. Moran
Board Member

s/Anthonv  Sbona
Anthony Sbona
Board Member

TO:

William Tallman,  City Manager
City of Norwich
City Hall, 100 Broadway
Norwich, Connecticut 06360

Richard A. Podurgiel, Personnel Director
City of Norwich
City Hall, 100 Broadway
Norwich, Connecticut 06360

Konstance  Morell, Esq.
Corporation Counsel
City of Norwich
City Hall, 100 Broadway
Norwich, Connecticut 06360

James F. Daigle, Jr.
Business Agent CIPU
36B Kreiger Lane
P. 0. Box 938
Glastonbury, Connecticut 06033

Christopher T. Godialis, Esq.
1 Fenway  Drive
New Milford, Connecticut 06776

Santo Franzo, CT Director
IBPO
1800 Silas Deane Highway, Suite 219
Rocky Hill, Connecticut 06067
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:

Robyn C. Kaplan
Staff Counsel
NAGEABPO
346 Main Street
Cromwell, Connecticut 06416

Wayne A. Gilbert, Director
cILu/cxPu
36B Krieger  Lane, P.O. Box 938
Glastonbury, Connecticut 06033
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