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DECISION AND DISMISSAL OF COMPLAINT

On July 11, 1991 Local 1186, Council 4, AFSCME, AFL-CIO (the Union) filed  a
complaint with the Connecticut State Board of Labor Relations (the Labor Board) alleging
that the City of New Britain (the City) had engaged and was engaging in practices prohibited
by the Municipal Employee Relations Act (the Act), including violations of Section
7-470(a)(4)  and (c) and Section 7-468 (a) with respect to five separate actions. Subsequently,
during the hearings on the complaint, the Union amended the complaint by deleting
allegations with respect to three of the actions, which left the claims that the City:

“1) Refused to negotiate the working conditions and hours of work for Park
Police regarding Bee Hive Field;

2) Allow workfare  and seasonal workers to perform bargaining unit
work; ”



.

After the requisite preliminary steps had been taken, the parties appeared before the
Labor Board for hearings on September 1, 1992 and March 30, 1993. Both parties were
represented at the hearings and were provided a full opportunity to adduce evidence, examine
and cross-examine witnesses, and make argument. The parties elected to enter a Stipulation
of Facts in lieu of testimony with respect to the allegations involving the workfare  and
seasonal employees. Written post-hearing briefs were filed by both parties, the last of which
was received on August 16, 1993.

On the basis of the record presented’, including the stipulation of facts, we make the
following findings of fact, conclusions of law, and dismiss the complaint.

FINDINGS OF FACT

1. The City is an employer within the meaning of the Act.

2 . The Union is an employee organization within the meaning of the Act. For over
twenty years it has represented a broad-based unit of City employees. Included within the
unit are the Park Police and maintenance personnel who work at the City’s Willow Brook
Park.

Beehive Stadium

3 . Prior to 1982, the park police provided security for sporting events played at Willow
Brook Park.

4. In 1982, construction was completed for Beehive Field, a baseball complex within
Willow Brook Park and the New Britain Red Sox began using the facility that year. For
approximately thirty games in 1982, bargaining unit police provided security for those Red
Sox games, but the police were paid directly by the Red Sox.

5. On October 20, 1982, the City and the New Britain Red Sox entered into a lease
agreement for Beehive Stadium, a lease which included a provision that the Red Sox
organization would provide their own security in situations involving regular attendance.
Specifically, the lease provided as follows:

The Team shall be responsible for furnishing and shall provide at its own
expense adequate security personnel within the stadium for all of its games or
events. At least two (2) security guards shall be provided for all scheduled
events and the City may require and the Team shall provide additional security
personnel as may be needed for games or events where a greater than normal
attendance is anticipated. The Team further agrees that for other than the two

l We have not considered supplemental exhibits appended to the City’s brief, as these were not in evidence.
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(2) regular security guards it will hire other security personnel as may be
needed fist from the ranks of the off-duty Park Police Officers if such
off-duty Officers are available for employment by the Team. Such security
guards shall at all times be in uniform provided by the Team.

The lease was for the term January 1, 1983 through December 31, 1987, with an
option for the Team to extend the term until December 31, 1990 with specific notice of such
intent.

6 . On November 18, 1982, the City and the Union entered into a written Memorandum
of Understanding in which the parties agreed that only limited work at Beehive would be
performed by unit employees. Specifically, the agreement included the following provisions
as to security and the agreements future effect:

“It is further understood between the parties that when additional security is
deemed necessary the City will give the park patrol officers the right of first
refusal for any and all overtime assignments for these positions.

“This agreement shall be in full force and effect from October 20, 1982 to July 1,
1984. The parties further agree that on July 1,1984  the terms of this agreement shall
be subject to regular contract negotiations between the parties.”

7 . By its wording, the memorandum is clear that the parties agreed that the regular level
of security would be provided by the Red Sox.

8 . As contemplated by the duration clause, the parties did address the security issue in
the negotiations for the successor 1984-1987 collective bargaining agreement. However, the
parties decided, in those negotiations, on a reopener, i.e., to leave in effect the 1982
memorandum provisions concerning staffmg, and to reopen the matter shortly thereafter.
Thus, in that 1984-1987 contract they included the following provision:

15.6 The memorandum of agreement between the City and the Union, dated
1 l/18/82  concerning staffing requirements at Willow Brook Park for Eastern
League Games, shall remain in effect, except that the City, Union and the Red
Sox shall meet as soon as practicable to negotiate security staffing beginning
with the 1985 season.

9 . The parties did conduct the reopener negotiations concerning security staffmg as
contemplated by Article 15.6, and after the intervention of a mediator, settled the matter by
agreeing that security arrangements would remain the same in exchange for upgrading the
positions of two park police positions. There is no evidence that a written agreement was
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entered into. During these negotiations, the City stated to the Union that this would be the
final upgrading for the officers, and that the Union would be giving up the security for the
Beehive Stadium for the life of the Red Sox contract or as long as they stayed or remained in
the City of New Britain. The Union objected strongly, and stated that it felt that it was only
giving up the security for the term of the three year lease, and that when the City entered
into negotiations with the Red Sox, the City would have to negotiate with the park security.
The parties did not reach agreement on the issue of future negotiations.

10. On October 16, 1985, the City Council adopted a resolution which referred to these
protracted negotiations on the subject of security, the fact that security would remain the
same, and certain positions would be upgraded. Specifically, the resolution included the
following:

WHEREAS; The mediator appointed by the State Labor Department met with
both parties on September 24, 1985 to explore a resolution of the matter, and

WHEREAS; After considerable discussion, the mediator recommended the
reallocation of the Park Patrol Officer and Sergeant positions from Pay Grade 23A to
19A  and Pay Grade 15A  to 12A respectively in the Local 1186 contract, and

WHEREAS; The mediator’s proposal will leave the present security staffmg
arrangement intact for Eastern League Games,

WORE;  Be it resolved that the Common Council approved the reallocation of
the position of Park Patrol Officer . . . . [upgradings specified]

11. From 1982 to 1985, and again after the 1985 Resolution, regular security was still
performed by private security personnel, by arrangement of the Red Sox, and not by the
bargaining unit Park Police.

12. Several years later, the parties negotiated over a successor to the 1984-1987 contract,
and finally reached agreement on a contract for the term 1987-1990. During these
negotiations, the City proposed deleting Section 15.6. During the actual negotiations at the
table, the Union did not agree to the deletion. However, when the Union signed the
agreement, it was aware that the written agreement did not contain the provisions concerning
security previously found in Section 15.6. When the City forwarded the printed version of
the agreement, the Union also saw that the provisions concerning Beehive security were not
contained therein. The Union signed the agreement on June 27, 1989 and did not protest the
printed version, despite the absence of the provisions, because it believed it could handle the
issue in some other way.

13. When the parties subsequently negotiated the 1990-1994 contract, neither party made
any proposal concerning security for Red Sox games.
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14. A successor lease between the City and the New Britain Red Sox was signed in
November, 1990 for the term January 1, 1991 through December 31, 1993, with an option
for the Red Sox to extend for an additional year. The successor lease contained terms with
respect to security, which were the same as in the 1982 lease, except that it did not contain
the provision awarding preference for supplemental officers being drawn from the ranks of
offduty  Park Police. (Ex.  6)

15. When the successor lease was signed in November, 1990, the parties were in
negotiations for a 1990-1994 collective bargaining agreement. However, they were past the
deadline for submission of new proposals as provided for in their ground rules. The parties
reached agreement on the 1990-1994 collective bargaining agreement sometime prior to its
approval by the Common Council on December 19, 1990.

16. On November 8, 1990, after the Union learned that the City had completed
renegotiation of its lease with the Red Sox, the Union sent a letter referring to the
“settlement” of the City-Red Sox lease and requesting “impact negotiations on the effect of
these negotiations on our bargaining unit personnel”.

17. The City Personnel Director, John Byrne, responded orally to the Union President,
Mary Funari, pointing out that the parties had just been through negotiations and there had
been no proposal from the Union in terms of staffing  of security at Willow Brook Field.
Byrne stated that the extended lease had no impact on the existing arrangement, which
remained the same, i.e., with private security officers continuing to staff the New Britain
Red Sox games. He stated that there was no impact on the park patrol officers, and that if
the Union wanted a change, it should be dealt with at the collective bargaining table. Union
President Funari did not identify any impacts that she thought existed.

18. The City has not negotiated in response to the November 8, 1990 request.

19. When the Union referred to “impact” in its November, 1990 request for bargaining, it
was referring to whether park police would provide security for Red Sox games.

20. From 1982 until the present the security work in regular circumstances has been
performed by the Red Sox.

Workfare

21. The City has used workfare  participants since 1983 in various City departments,
primarily in the Cemetery Department, with the Union’s consent and knowledge.

22. There were no layoffs in Local 1186 between 1983 and 1990.
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23. Effective July 1, 1991, there were four layoffs of Local 1186 members whose
positions were funded through the City’s general fund. The layoffs were due to budgetary
constraints.

24. Within a period of four months all four members were recalled to their previous
full-time positions and remained there as of the hearing herein.

25. Between November 1, 1991 and June 30, 1 9 9 2 there were no further layoffs o f Local
1186 members for budgetary reasons.

26. Workfare  participants continued to be used while the four employees were on layoff.

27. During fiscal year 1991-1992, seasonal workers were employed by the City in the
Cemetery Department.

28. Prior to 1990 there were five Local 1186 members in the Cemetery Department. Jn
1990 two of those members retired. Those positions have not been replaced due to
budgetary constraints.

29. The City has continued to use Workfare  participants in the Cemetery Department
since the retirements.

30. There were no layoffs of permanent full-time employees in the Cemetery Department
for the fiscal year 1991-1992.

31. Article 5.2 of the 1990-1994 contract (Ex.  9) deals with layoffs.

32. Conn. Gen. Stat. $17-281(a) et. seq. places limits on the work assignments of
workfare  participants, and bars use of workfare  participants to replace or to perform any
work ordinarily performed by regular employees.

CONCLUSIONS OF LAW

1. Where an employer makes a change in a matter which is a mandatory subject of
bargaining, it has a duty to bargain concerning any secondary effects of that change where
those secondary effects are substantial and involve aspects of an employee’s wages, hours
and conditions of employment which are mandatory subjects of bargaining.

2. Where a union alleges the duty to bargain concerning secondary effects or “impacts”
of a management decision, it has the burden of proving the existence of secondary effects
which are substantial.
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3. The Union here has failed to prove 1) that a change was made with respect to the
assignment practices involving security work at Beehive Stadium for Red Sox games, or 2)
the existence of substantial secondary effects on the bargaining unit which are distinct from
the primary decision of the City to continue the practice of the Red Sox arranging for the
performance of the security work by non-bargaining unit personnel. Therefore, we conclude
that there was no improper refusal to bargain and no prohibited practice was committed.

4. In the present case, the Union has not shown that the work performed by workfare
and seasonal employees was work performed exclusively by bargaining unit personnel.

DISCUSSION

Our task, in analyzing the issue involving the Park Police, is difficult because the
Union advanced inconsistent theories which shift focus between the primary decisions
concerning security staffing and the secondary effects of that decision. The Complaint
alleges that the City refused “to negotiate working conditions and hours of work for Park
Police regarding Beehive Field”. Its 1990 demand sought bargaining concerning “impact
negotiations” on the effect of the completed City-Red Sox lease. The Union’s brief identified
the issue as whether the Union had relinquished forever the work at Beehive Field Red Sox
games by its conduct in negotiating the 1984-1987 contract. It argues that the Union only
gave up the work until the renegotiation of a new Red Sox lease, and that when the Union
sought bargaining in 1990 upon learning of the new lease, the City violated the Act by
refusing to negotiate concerning the security staffing.

It is clear to us, particularly given the testimony of Union President Funari, (Tr. I,
93) that in 1990, when the Union demanded bargaining concerning the “impacts”, it was
really seeking bargaining concerning the City’s decision to continue to permit the Red Sox to
make its own arrangements concerning security, a decision reflected in the new lease with
the Red Sox. We label that decision the “primary decision”. However, since the demand
was formally for “impact” bargaining, we first address the issue of whether there was an
illegal failure to bargain concerning “impacts” or “secondary effects” of its decision. The
City did refuse to bargain concerning “secondary effects”. However, this did not constitute a
prohibited practice.

The duty to bargain concerning “secondary effects” of a management decision arises
when management anticipates making a change which, although a management prerogative,
produces substantial secondary effects on other terms and conditions of employment which
lie outside of the managerial prerogative. Ordinarily a Union still has the right to bargain
concerning any substantial secondary effects or impacts. Local 1186 of Council No. 4 Y.
State Bead of Labor  Reiiztions, et al, 224 COM.  666 (1993); C’i@  of Brzdgepoti,  Decision
No. 1319-A (1975); Town of Middlebury,  Decision No. 2434 (1985) and cases cited therein.
Here, the Union has failed to prove the triggering event, i.e., that there was a change in the
City’s practice involving bargaining unit members providing security services at Beehive
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during Red Sox games. Rather, the work remained outside of the bargaining unit and within
the control of the Red Sox as it had been since 1982. Where there has been no change in
practice, we do not envision any secondary effects. Certainly, here the Union has failed to
prove the existence of any substantial secondary effects. (We note that these were precisely
the explanations the City gave to the Union when the City refused to bargain in response to
the Union’s November, 1990 request.) Accordingly, the Union has failed to prove a
violation of the duty to bargain concerning secondary effects.*

Since the Union never demanded bargaining in 1990 concerning the primary decision
to permit the Red Sox to supply their own security, the City cannot be faulted for any failure
to bargain on this point, unless the City was under some obligation to initiate bargaining on
the matter. The City would only be under an obligation to initiate bargaining on this point if
1) the subject matter of assignment of this work was a mandatory subject of bargaining and
2) the decision concerning assignment represented a change in practice.A s s u m i n g ,  f o r  t h e
sake of argument, the first element, i.e., that the assignment of the work was a mandatory
subject in the abstract, we conclude that the second element was not met - there was no
change in practice. Rather, the decision was one to permit the Red Sox to continue the
existing security arrangement; there was no change which would arguably trigger an
obligation for the City to initiate bargaining.

Certainly, even without a change in practice, the Union could have introduced into
bargaining for the 1990-1994 contract a proposal concerning assignment of the Red Sox
security work to Park Police. Given the outcome on these grounds, we need not determine
whether this would have been a mandatory or a permissive subject of bargaining. The
parties did bargain about this issue in 1982, in the negotiation of the 1984-1987 contract, and
in the reopener under that contract in 1985. In fact, the Union signed the 1987-1990 contract
knowing it did not contain any provision on the security issue, and made no such proposal in
negotiations for the 1990-1994 contract, a proposal which could have been timed to coincide
with the lease renegotiations between the Red Sox and the City. The Union had been well
aware that the Red Sox lease would be coming up for renegotiation. The Union then simply
raised the matter too late, i.e., after the lease was finalized. Since the Union did not raise
the request to bargain in a timely manner, the City cannot be found to have refused to
bargain.

The Union emphasizes its view that in 1985 it only gave up the “right” to the baseball
security work until the renegotiation of the Red Sox lease, which eventually was renegotiated
in 1990. Although we have our doubts about what “right” the Union had at that point, we
note the clear evidence that there was no agreement reached on this issue between the
parties. Rather, by the admission of the Union’s own witness, during the reopener

’ There is passing reference in the record to the fact that the 1990 Red Sox lease deleted the refereaxe  to the
priority given to Park Police for assignments of the security. However, the Union introduced no evidence that there
has been any actual changes in practice. Also, it made no argument relying on this point. Thus, we find no proof
of a change.
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negotiations, the City and the Union simply stated opposing views of the nature and
significance of their actions. This left the Union with the practical need to raise the matter
in negotiations before the Red Sox lease came up for renegotiation.I n  s u m ,  w e  f i n d  n o
illegal refusal to bargain on the part of the City.

The Workfare  Allegation

The complaint alleges that the City has violated the Act by allowing workfare  and
seasonal workers to perform bargaining unit work. The Union’s argument in its brief
consists of three sentences which seem to allege a violation of the Act because 1) workfare
people continued to work for the City performing bargaining unit work while Local 1186
members were on a four month layoff, and 2) workfare  people performed work formerly
done by two members of the unit who retired and were not replaced. It also attempts to tie
the allegations to COM.  Gen. Stat. $17-281a,  which prescribes certain limits to the use of
workfare  clients. No express argument is made about the seasonal employees mentioned in
the complaint.

The enforcement of Corm. Gen. Stat. #17-281a  is not within our jurisdiction. With
respect to the other allegations, we note simply that the Union’s brief has not advanced any
theory tying the events to a claimed violation of the Act. We will not construct such a
theory. Moreover, we are dealing here with only stipulated facts, none of which provide
evidence to support even the claim that the workfare  people or seasonal employees were
performing “bargaining unit work”.

We find  neither theory nor evidence of a prohibited practice with respect to these
allegations.

***

In sum, we conclude that there is no evidence that a prohibited practice has been
committed with respect to either the Park Police or the use of workfare/seasonal  employees,
and accordingly we dismiss the complaint.

ORDER

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the Municipal Employee Relations Act, it is hereby ORDERED that the
complaint herein be and the same hereby is DISMISSED.
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CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/Margaret  A. wu
Margaret A. Lareau,
Chairman

s/John C. Brittain
John C. Brittain,
Alternate Board Member

s/Patricia V. Low
Patricia V. Low,
Alternate Board Member

TO:

Linda A. Blogoslawski, Mayor
City of New Britain
City Hall
27 West Main Street
New Britain, Connecticut 06051

John Byrne, Personnel Director
City of New Britain
City Hall
27 West Main Street
New Britain, Connecticut 06051

Joseph Musco, Esq.
City Attorney
City of New Britain
City Hall
27 West Main Street
New Britain, Connecticut 06051

Charles E. Lombard
Staff Representative
Local 1186, Council 4
444 East Main Street
New Britain, Connecticut 06051
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Susan Creamer, Esq.
council 4, AFSCME,  AFL-CIO
444EastMa.inStreet
New Britain, Connecticut 06051

Barbara collins, Esq.
21 oak street
suite 400
Hartford, Connecticut 06106

J. William Gagne, Jr., Esq.
207 Washington Street
Hartford, Connecticut 06106

11


