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DECISION AND DISMISSAL OF COMPLAINT

On May 28, 1991 New London Fire Fighters, Local 1522, IAFF (the Union) filed
with the Connecticut State Board of Labor Relations a complaint alleging that the City of
New London (the City) had engaged in practices prohibited by Section 7-471(4),  including
Conn. Gen. Stat. #7-470(a)(4)  of the Municipal Employee Relations Act (the Act), in that:

Since 1980 the City has put 12% of payroll for &l employees in the pension
trust and since 1980, 37 non-contributory employees have retired. Their
pensions have been funded from the pension trust and administered by the
pension Committee, which oversees the said trust.

The City has made unilateral changes in passing off all employees in the non-
contributory pension to the City Council with pensions to be funded from the
General Fund.



The City’s Code of Ordinances clearly states that the pension Committee (not
the Council) shall administer to all pensions. The City Manager has refused
their request to negotiate this matter.

An amended complaint was filed with the Labor Board on May 10, 1993 alleging that
the City changed their contribution rate from 12% to 10% without negotiating the change.

After the requisite preliminary administrative steps had been duly taken, the matter
was brought before the Labor Board for a hearing on March 10, 1993. Both parties
appeared and were given full opportunity to adduce evidence, examine and cross-examine
witnesses and make argument.

On the basis of the entire record before us, we make the following findings of fact,
conclusions of law and we dismiss the complaint.

GS OF FACT

1. The City of New London is an employer within the meaning of the Act.

2 . The Union is an employee organization within the meaning of the Act, and at all
times material represented a unit of all uniformed investigatory positions with the Fire
Department with exceptions not here relevant.

3 . In 1970, the City established by ordinance a non-contributory pension and retirement
plan. Employees who retired under this plan prior to 1980 were paid out of the general fund
and all subsequent benefit amounts were budgeted out of the general fund.

4 . In 1979, the City established by ordinance a contributory pension plan. Any
employee hired after 1971 was required to join the contributory pension plan. Employees
hired prior to 1971 had the choice of either joining the contributory pension plan or staying
in the noncontributory plan.

5. The City, in establishing a contributory pension plan also established a pension
committee to manage and administer the operation of the contributory pension program. The
committee since at least 1988 has been comprised of twelve members including
representatives from each bargaining unit representing municipal employees.

6 . Employees who had retired from 1981 until 1992 were placed into the pension trust
fund and their benefits were paid out of that fund. In 1980, the City began to pay retirees
who had not contributed to the pension plan (non-contributory employees) from the pension
trust fund.
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7 . Sometime in June, 1984, Salvatore Attinello, Union President, protested the City’s
practice of paying noncontributory pension retirees from the pension trust fund. Attinello,
however, did not file a grievance.

8 . Article XV of the contract between the parties provides that all bargaining unit
employees who retire are entitled to pensions and reads as follows:

SECTION 1: All employees who were employed in the Bargaining Unit as of
May 1, 1971, will continue under the Pension Plan in effect at that time,
hereto attached as Appendix B, except as provided below in this section. All
members in the Bargaining Unit who were hired after May 1, 1971, will be
covered under the new Pension Plan hereto attached as Appendix C. Both
Appendices are incorporated herein by reference. Eligible employees hired
prior to May 1, 1971, may in lieu of being covered by Appendix B, on a one-
time basis, with the declaration to be made to the Personnel Office, elect to be
covered under the new Pension Plan attached hereto as Appendix C, with
credit for prior service as per Section 11, Appendix C.

9 . The contributory pension plan which is attached to the contract as appendix C
provides for employee contributions as outlined below:

(B)  All employees eligible for the Pension Program covered by this Appendix
shall participate in such Program and shah contribute to said Pension Program
an amount equal to six (6%) percentum of their base annual salary plus
longevity, commencing on the effective date or employment date if later.
Such contributions shall be in addition to contributions to the Survivor’s
Benefit Fund described above. Each employee shall receive an annual
statement indicating his/her contribution.

(Ex.  1 Pg. 34 510(B))

10. The contributory pension plan referenced in paragraph 9 supra does not require the
City to contribute any specific amount per employee to the retirement fund, although
throughout the 1980’s the City contributed 12% of its gross personnel payroll to the pension
fund.

11. Sometime after the original filing of the complaint in this case, the City changed the
rate of contribution to the pension fund from 12% to 10%.

12. In 1992 the City transferred the noncontributory employees who had retired after
1981 from the pension trust fund and into the general fund.
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CONCLUSIONS OF LAW

1. Pension benefits for persons who have already retired do not constitute a mandatory
subject of bargaining because such individuals are not employees within the meaning of the
Act and are not bargaining unit members.

2 . A Municipal Employer has no duty under the Act to negotiate with the Union on the
subject of pension benefits for persons who have already retired.

3 . The City’s reduction in its contribution to the pension trust fund did not affect the
working conditions of bargaining members and thus did not constitute a violation of the Act.

DISCUSSION

An employer’s unilateral change in an existing term or condition of employment
involving a mandatory subject of bargaining  during the term of an existing collective
bargaining agreement will constitute a refusal to bargain and a prohibited practice unless the
employer proves an appropriate defense. Town of Trumbull, Decision No. 2103 (1981);
Ha@ford  Board of Education, Decision No. 1671 (1978); Town of Westport,  Decision No.
1621 (1977); Town of Newington, Decision No. 1116 (1973),  sfjf’d  in Town of Newington
v. Connecticut State Board of L&or Relations, Docket No. 109307 (Court of Common
Pleas, Hartford J. D., December 11, 1973),  Kinmouth, J.; Town of East Haven, Decision
No. 1279 (1975),  sffd  in Town of East Haven, et al v. East Haven Police Union, et al,
Docket No. 142400 (Superior Court, New Haven J. D., June 17, 1975),  Levine, J. As part
of its prima facie case, the Union must prove that there has in fact been a change in an
existing term or condition of employment. Failure to do so requires dismissal of the
complaint. Town of East  Haven, Decision No. 1937 (1980); State of Connecticut
(ComptroUer),  Decision No. 1871 (1980).

The Union’s argument, as we understand it, is that the City violated the Act by
unilaterally removing thirty-seven individuals who were being paid from the pension trust
fund and having their pensions funded from the City’s general fund. These individuals did
not experience any decrease  in their benefits; rather the money now came from a different
source budgeted by the City rather than from the pension trust fund. Additionally, the
Union, at the hearing amended its complaint alleging that the City’s unilateral decision to
reduce its annual rate of contribution for pension benefits from 12% to 10% violated the Act.

We note at the outset that the first allegation raised by the Union involves non-
employees. In Town of West Hartford, Decision No. 2667 (1988) we were faced with the
question whether the Employer had the duty to bargain about a change in insurance carriers
which the Union alleged required the retirees to pay more out of the pocket for medical
treatment while awaiting retroactive reimbursement. There we stated:
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“The Act’s duty to bargain in good faith applies only to persons who are
employees within the meaning of the Act and who are within the bargaining
unit; there is no doubt that retirees are neither. AZ&d  Chemical Workem  No.
1 v. Pittsbuqh  PIate  Glass Co., 404  U.S. 157, 78 LRRM  2974 (1971); Ci@
of Norwich (Fire), Decision No. 1239 (1974); Cify  of Bridgeport (Fire and
Police), Decision No. 1510 (1977); d Connecticut State Council of AFSA,
Decision No. 2225 4ff  d in Connecticut Education Association v. State
Board of Labor Relations, 5 Conn. App. 253 (1985). Additionally, once an
employee leaves the bargaining unit, the duty to bargain imposed by the Act
no longer has any application. Pittsburgh PIate  Glass;  City of Norwich; Ci@
of Bridgepott,  supm;  c;itu  of Bristol, Decision No. 1650 (1978); Cify  of New
London, Decision No. 2479 (1986); cJ Connecticut State Council of AFSA,
suptta.”

In the instant case, the Union alleges that the unilateral removal of these retirees from
the pension fund required bargaining. Yet no evidence was presenti  to show that the fund
was somehow compromised and rendered unstable by their removal. Furthermore, even if
there was evidence tending to show that the unilateral change from one funding source
(pension fund) to another (General Fund) deprived, diminished, or impaired the pension
benefits of the thirty-seven retirees, we do not have the jurisdiction to remedy such an act.
These retirees are non-employees under the Act and the issue in dispute is a non-mandatory
subject of bargaining.’

In regard to the reduction in the Employer’s contribution to the pension trust fund
from 12% to 10%) we conclude that the Union has failed to meet its burden that this
unilateral reduction has an impact of the working conditions of bargaining unit members.
First, it is noteworthy that the City’s reduced contribution in no way requires existing
bargaining unit members to increase their contribution to the pension trust fund which is
specified in the contract at 6%. Second, there was no evidence that the City has jeopardized
or reduced the pension benefits of bargaining unit members which is specifically defined  in
the contract. In fact, the union acknowledged that with the removal of the thirty-seven
retirees from the pension trust fund, the 2% reduction in contributions from the City leaves
the trust fund in basically the same position it was before the change. Therefore, based upon
the evidence before us we conclude that the City’s reduced contribution to the pension trust
fund does not substantially affect the working conditions of bargaining unit members.
Accordingly, we dismiss the complaint.

’ We note hem that the appropriate remedy for an employer’s mid-tern modification of a non-mandatory
subject of bargaining is an action for breach of contract. However, this footnote is not meant to suggest that the
City’s action constitutea such a breach. See:  Pittsburgh Plate Glass, supm.
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By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the Municipal Employee Relations Act, it is hereby

ORDERED that the complaint herein be and the same hereby is DISMISSED.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/Margaret  A. Lareau
Margaret A. Lareau,
Chairman

s/Antonia C. Moran
Antonia C. Moran,
Board Member

s/Anthonv Sbona
Anthony Sbona,
Board Member

TO:

Thomas J. Londregan, Esq.
Conway, Londregan & McNamara,  P.C.
38 Huntington Street
P. 0. Box 1351
New London, Connecticut 06320

R R

Daniel Hunsberger, Esq.
264 Old Sib Road
Ridgefield, Connecticut 06877

R R

Raymond D. Shea
Uniformed Professional Fire Fighters
215 Washington Street
Hartford, Connecticut 06106
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Morton Nunes
Risk Management Labor Relations Specialist
City of New London
181 Captain’s Walk
New London, Connecticut 06320

Richard Brown, City Manager
City of New London
181 Captain’s Walk
New London, Connecticut 06320

Marguerite C. Driscoll
Director of Law
City of New London
181 Captain’s Walk
New London, Connecticut 06320

Gary E. Batch
President, Local 1522
P. 0. Box 969
New London, Connecticut 06320
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