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DECISION. PARTIAL DISMISSAL AND ORDER

On August 5, 1992, International Brotherhood of Police Officers (IBPO), Local 404
filed a complaint with the Connecticut State Board of Labor Relations (the Labor Board),
alleging that the Town of Hamden  (the Town) had violated 0 7-470(a)(2),  (4) and (6) of the
Municipal Employee Relations Act (the Act or MERA) by unilaterally implementing a
physical capacity testing procedure. On March 30, 1993, the Connecticut Independent Police
Union (CIPU), which has become the successor collective bargaining representative to IBPO,
filed an amended complaint in this matter. ’ Specifically, the CIPU alleged that when the

I The original complaint in this matter was filed on August 5, 1992 by the IBPO Local 404 on behalf of
Anthony Mase. At that time, IBPO Local 404 was the exclusive bargaining representative of a unit of
uniformed police officers employed by the Town. The record indicates that at some point in the
beginning of 1993 the bargaining unit elected the Connecticut Independent Police Union (CIPU) to be
their exclusive bargaining representative. At the hearing on January 25, 1993, Anthony Mase released
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Town ordered employee Anthony Mase to undergo a “work capacity evaluation” prior to
restoring him to full-time regular duty, it created a unilateral change in the terms and
conditions of employment that was not negotiated with the Union. Further, the CIPU alleged
that this unilateral change was in retaliation for Mase’s past union activity. In addition, the
CIPU alleged that the Town had refused to comply with the terms of Mase’s contractually
granted grievance, thus “repudiating”2  the grievance procedure contained in the collective
bargaining agreement.

After the requisite preliminary steps had been taken, the matter came before the
Labor Board for a hearing on January 25, 1993, April 20, 1993 and July 1, 1993. All
parties were represented and allowed to present evidence, to examine and cross-examine
witnesses and to make argument. On July 1, 1993, the Town filed a Motion to Dismiss,
challenging the Labor Board’s jurisdiction to hear the case. The Union filed a response to
the Motion to Dismiss on August 10, 1993. On February 28, 1994, the Labor Board denied
the Motion to Dismiss.3  Following the hearing, both parties tiled briefs, the last of which
was received by the Labor Board on March 31, 1994. Based on the record before us, we
make the following findings of fact and conclusionsof law and order, and we dismiss one
count of the Union’s complaint.

FINDINGS OF FACT

1. The Town is a municipal employer pursuant to the Act.

2 . The CIPU and IBPO are employee organizations within the meaning of the Act.

3. At all times relevant hereto, the IBPO and the Town were parties to a collective
bargaining agreement with effective dates of July 1, 1989 through June 30, 1993.

‘(.  . .continued)
IBPO from responsibility to represent him in the instant matter when he chose to be represented by
Andrew Morrissey, the attorney for the CIPU. While the CIPU was not the exclusive bargaining
representative for the unit during the events at issue here, the CIPU is the successor in interest insofar
as it represents Ma&s  interests as a bargaining unit member.

2 Although the complaint alleges a repudiation of the collective bargaining agreement, we note that the
focus of the evidence presented and the arguments of the parties relates to the distinct allegation of
failure to abide by a valid grievance settlement. As such, our decision herein concerns this latter
allegation rather than a repudiation claim.

3 Town of Humden, Decision No. 3188 (1994).

2



4. The collective bargaining agreement includes the following provisions, in pertinent
part:

ARTICLE 1
XXXXIII

GRIEVANCE PROCEDURE

43.1 . . . [Tlhere  is hereby established a formal grievance procedure to permit
discussion and resolution of complaints and grievances.

***

43.3 All references to the term “employee” in this Article shall be construed as
meaning the employee and/or the Union.

.

43.4 Any employee may use this grievance procedure with or without Union
assistance.

43.5 Should any employee process a grievance through any one or more of the
steps provided herein, prior to seeking Union aid, the Union may thereafter, at
its discretion, process the grievance through the next succeeding steps following
the last step which the employee has already utilized.

***

43.7 Grievance Steps

Step 1: . . . mhe  aggrieved employed shall have fifteen (15)
calendar days from the occurrence of the alleged event to submit a grievance in
writing to a grievance panel (hereinafter “panel”) to be composed of the
Personnel Director, the Chief Labor Negotiator,, and the Affirmative Action
Officer, or their designee(s), of the Town of Hamden.  The panel shall provide
a hearing for the grievant within twenty-five (25) calendar days of receipt of the
grievance by the Personnel Director. Within fifteen (15) calendar days of the
hearing the panel shall render their decision in writing. If the panel fails to hear
the grievance and/or render its decision within the above time periods, the
grievance shall be sustained. If the employee or Union fails to submit the
grievance within the above time period the grievance shall be considered without
recourse.

Step 2: If the panel’s decision is not satisfactory to the employee,
the grievance may be submitted by the Union to the Connecticut State Board of
Mediation and Arbitration within twenty (20) days after receipt of the decision of
the panel. The Union shall also notify the Town of said appeal. The parties
agree to expedite grievance arbitration. . . .
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***

43.10 Any time limits specified in this Article may be extended by the written
mutual agreement of the Union and the Town.

43.11 The parties agree that all grievances may be processed in the name of the
individual employee and/or the Union.

43.12 Nothing herein shall be construed so as to prevent an individual employee
from signing and processing a grievance in his/her own name and with
representation of his own selection.

***

5. From approximately August of 1991 to May of 1992, IBPO and the Town had a verbal
agreement to relax the time constraints contained in Article XXXXIII of the collective bargaining
agreement. By letter dated May 29, 1992, the IBPO president informed the Town that from that
point forward, the Union would strictly adhere to the time limits described in Finding #4. (Ex.
12)

6. At all times relevant hereto, Anthony Mase was employed by the Town as a uniformed
police officer with the rank of Sergeant, and was a member of the bargaining unit represented
by the IBPO.

7. Sergeant Mase had served as president of the IBPO from approximately 1983 through
1987. Prior to 1983, Mase had served as Union secretary for a short period of time.

8. In September of 1990, Mase injured his back, causing an aggravation of a preexisting
work-related back injury. Mase went on Worker’s Compensation disability leave and retained
this status until July of 1992. During this time period, Mase underwent two surgeries to his
back, in December of 1990 and in May of 1991.

9. On July 6, 1992, Mase was examined by his treating physician, Dr. Gary
M. Bloomgarden, in an effort to determine Mase’s physical fitness to return to work. Dr.
Bloomgarden released Mase to return to full duty with no physical restrictions, effective July
20, 1992.

10. On July 7, 1992, the Town personnel department received Dr. Bloomgarden’s
release of Sergeant Mase. (Ex. 3). The Town then informed David Marks, the claims
representative for the Town’s worker’s compensation insurance carrier, that Mase would not be
allowed to return to work until he had submitted to a “work capacity evaluation” to determine
his fitness for full-time regular duty.
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11. On or about July 17, 1992, Marks informed Mase that said work capacity evaluation
had been scheduled for July 20, 1992. Mase refused to attend the scheduled examination.
Marks scheduled two additional work capacity examinations, both of which Mase refused to
attend.

12. No other police officer, including Sergeant Mase, had ever been required to submit
to a work capacity evaluation prior to their return to full-time regular duty after a disability
leave.

13. While the collective bargaining agreement contains provisions regarding injury leave
(Article 28) and annual physical examinations (Article 21),  the agreement does not provide for
work capacity evaluations after a disability leave.

14. On July 20, 1992, Marks filed a Form 36, instructing the Worker’s Compensation
Commission to terminate the disability benefit payments to Mase on the basis of
Dr. Bloomgarden’s release of Sergeant Mase to return to full-time regular duty with no
restrictions. (Ex.  4) .-

15. On July 20, 1992, Mase reported for duty. (Ex.  7). At that time, Mase was
informed that he could not return to work until he had submitted to the work capacity evaluation.

16. Immediately after being informed that he could not return to work, Mase filed a
grievance pursuant to the provisions of the collective bargaining agreement set forth in Findiqg
#4.  The grievance was received by the Town on the same day. (Ex. 8)

17. The Town did not respond to Mase’s grievance in writing, nor did it provide him
with a hearing within the time limitations prescribed by the collective bargaining agreement.

18. On August 11, 1992, an informal hearing was held before Commissioner Waldron
of the Workerls  Compensation Commission. Commissioner Waldron approved the Form 36 that
had been filed, and Sergeant Mase’s worker’s compensation benefits were terminated as of July
20, 1992.

19. On August 14, 1992, Marks informed Mase’s attorney that the issue of Mase’s ability ’
to return to full-time regular duty had not been  settled at the August 11 hearing, and that the
Town continued to maintain that a work capacity evaluation was required before Mase would
be allowed to return to work. (Ex.  5)

20. On September 7, 1992, the secretary of Local 404, IBPO, filed a grievance with the
Town on behalf of Sergeant Mase demanding that the Town award the July 20 grievance and
return him to full duty immediately, due to their failure to respond to the grievance within the
prescribed time constraints. (Ex. 13)
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21. On September 24, 1992, the Personnel Director of the Town denied the grievance
by letter, contending that the July 20 letter was an “informal” grievance to which he had
responded orally on July 24, 1992. The Personnel Director continued to maintain that Sergeant
Mase would not be allowed to return to work until he had submitted to a work capacity
evaluation. (Ex.  14)

22. On February 8, 1993, Sergeant Mase submitted to an Independent Medical
Examination (IME)  conducted by a Dr. Greenwald.

23. On February 11, 1993, the Town’s Personnel Director informed Sergeant Mase by
letter that Mase would not be returned to work until the results of the IME had been evaluated
by the Personnel Office. (Ex.  10)

24. On February 19, 1993, Sergeant Mase received notification from the Town’s
Personnel Office that he had been cleared to return to full duty status and was to report on
February 22, 1993. (Ex.  11)

25. From July 20, 1992 to February 22, 1993, the period of time after compensation
benefits were terminated and before his return to full-time regular duty, Sergeant Mase collected
accumulated sick time, as well as two weeks of accumulated vacation time. During the same
time period, Sergeant Mase was unable to take advantage of overtime opportunities of which he
had taken advantage in the past, such as working on holidays.

b

CONCLUSIONS OF LAW

1. An employer violates the Act when it fails to implement the terms of a valid settlement
agreement.

2. A valid settlement agreement may be created when the employer fails to comply with
the terms of an established grievance procedure and the collective bargaining agreement deems
such noncompliance to be a final disposition of the grievance.

3. The Town failed to respond to a formal grievance within the time limits prescribed
by @he collective bargaining agreement and thus violated the Act when it failed to implement the
requested remedies.

4. The Town did not retaliate against the grievant for past union activity when it required
him to undergo a “work capacity evaluation” prior to allowing him to return to regular full-time
duty.

5. The requirement and nature of physical work capacity evaluations are mandatory
subjects of bargaining.
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In this case, the CIPU has claimed three separate violations of the Act. First, the CIPU
argues that the employer made a unilateral change in the conditions of employment by insisting
that Sergeant Mase submit to a work capacity evaluation before being allowed to return to
regular duty status. Second, the CIPU maintains that the unilateral change was implemented in
retaliation for Sergeant Mase’s past union activity. Finally, the CIPU claims the Town violated
a valid settlement agreement in effect as a direct result of the Town’s failure to respond to
Sergeant Mase’s timely filed grievance. We will address these claims in inverse order..-

The Town defends these allegations solely on the basis of lack of jurisdicti&.4 At the
beginning of the January 25, 1993 hearing, the Town claimed that the Labor Board lacked
jurisdiction, arguing that the proper forum for a determination of work capacity after disability
was the State Workers’ Compensation Commission. The Town was instructed to file a Motion
to Dismiss on this basis if it wanted the Labor Board to formally consider the jurisdictional
claim; the Town filed the motion at the outset of the July 1, 1993 hearing. On February 28,
1994, the Labor Board denied the Town’s motion. Town of Hamden,  Decision No. 3188
(1994). Accordingly, we will not revisit the Town’s jurisdictional claim here, as the issue has
previously been decided. .

Turning then to the merits of the case, we first address the issue of whether the Town
has violated a valid grievance settlement. It is well-settled that noncompliance with a grievance
settlement is a violation of the Act. Conn. Gen. Stat. 0 7-470(a)(6);  Naugatuck  Board of
Education, Decision No. 3186 (1994); City of Waterbury, Decision No. 2287 (1984) and cases
cited therein. The duty to bargain includes the obligations to meet and discuss grievances and
to implement the terms of grievance settlements. State of Connecticut, Depattment  of Children
and Youth Services, Decision No. 1870 (1980); State of Connecticut, Department of
Environmental Protection, Decision No. 1766 (1979). The question then is whether the Town’s
failure to respond to the initial grievance within the time frame prescribed by the collective
bargaining agreement created a valid grievance settlement with which the Town was then
obligated to comply.

6 . The Town violated the Act when it unilaterally and without negotiation required an
employee to submit to a work capacity evaluation prior to his return to full-time regular duty.

DISCUSSION

4 After the CIPU rested its case, the Town chose not to present any witnesses or evidence.
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In this case, the collective bargaining agreement supplies the  method by which the parties
to the agreement were meant to settle their grievances. The language in Section 43.7 of the
agreement states:

Step 1: . . . The panel shall provide a hearing for the grievant within twenty-five
(25) calendar days of receipt of the grievance by the Personnel Director. Within
fifteen (15) calendar days of the hearing the panel shall render their decision in
writing. If the Dane1  fails to hear the grievance and/or render its decision within
the above time periods. the grievance shall be sustained. (emphasis added)

Thus, the agreement itself evidences the intent of the parties to “sustain” grievances whenever
the Town fails to adhere to the preconditions found in Section 43. If the parties intended
otherwise, they could have negotiated a different grievance procedure. The agreement as written
is in keeping with the public policy behind the Act’s promotion of voluntary, binding and quick
resolution of labor disputes. State of Connecticut, Department of Children and Youth Services,
supm; Stat&  of Connecticut, Deparhnent  of Environmental Protectiori;  sups. We find no
reason to diminish the effect of grievances “sustained” by virtue of Town inaction. The Town
retains the,option  at all times to avoid this result by responding to written grievances in a timely
fashion.’

In this collective bargaining relationship, when the Town chooses not to comply with the
requirements of the grievance procedure, the grievant is entitled to his requested remedies.
Thus, we find that the Town has failed to implement the terms of a valid settlement in violation
of the Act.

Nevertheless, the Town asserts that Sergeant Mase’s initial grievance was “informal,”
as opposed to the “formal” grievance filed by the IBPO on Sergeant Mase’s behalf on September
7, 1992, as if to imply that Mase’s grievance was somehow illegitimate or undeserving of a
response. To the contrary, we cannot find any language in the collective bargaining agreement
which would support the Town’s claim. Rather, the relevant section in the collective bargaining
agreement establishes a “formal grievance procedure to permit discussion and resolution of
complaints and grievances”. There is no distinction in the agreement between “formal” and
“informal” grievances. Further, the agreement clearly states that an individual employee may
process grievances in his own name without the assistance of the union, and that such grievances
are to be considered as valid as any grievances processed by the union. Sergeant Mase complied
with the mandates of the grievance procedure to which he was subject; he filed a written

5 We note that, pursuant to Section 43.10 of the collective bargaining agreement, the parties had for
some time prior to May of 1992 agreed to relax the time limits for grievance processing. However,
the IBPO retracted this waiver, claiming that it was “constantly abused” by the failure of the Town
Personnel Manager to respond to grievances at all. (Ex. 12). At the hearing, the Town did not dispute
the assertion by the CIPU that all time limits for grievance processing were being strictly adhered to at
the time Sergeant Mase filed his July 20, 1992 grievance.
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grievance with the Personnel Director of the Town within fifteen days of the event giving rise
to the dispute. Thereafter, the Town was obligated to fulfill its own responsibilities under the
agreement by providing a hearing within twenty-five days, and releasing a written decision
within fifteen days of the hearing. The Town’s failure to do so by August 31, 1992 resulted in
the grievance being automatically sustained. As we have already determined, a sustained
grievance in the context of this particular collective bargaining agreement entitles the grievant
to his requested remedies.

Likewise, we are unpersuaded by the Town’s assertion that the grievance in question was
unsuccessfully arbitrated by the CIPU. The Town’s argument rests on its presumption that the
IBPO’s September 7 letter was the first “formal” grievance filed on behalf of Sergeant Mase.6
As we have previously discussed, the July 20 grievance was valid and required a hearing and
written response by the Town within the appropriate time period. Thus, the Town’s
characterization of the nature of the IBPO’s September 7 letter is immaterial to our decision; at
that point in time, the July 20 grievance had been sustained by the Town’s lack of response.

The Town’s assertion also presumes a valid arbitration award reqtiiring our deferral. In
this regard, we note that the arbitration award submitted in support of the Town’s argument
provides us with insufficient information to apply our standards for arbitral review as set forth
in our decision in New Faifield  Board of Education, Decision No. 1666 (1978),  where we
accepted the reasoning of the National Labor Relations Board in Spielberg Mfg. Co., 112 NLRB
1080, 36 LRRM 1152 (1955). The NLRB in Spielberg established four standards that must be
satisfied before an arbitration award will warrant deferral:

.

“(1) the unfair labor practice issue must have been presented to and considered
by the arbitral tribunal; (2) the arbitral proceedings must appear to have been fair
and regular; (3) all parties to the arbitral proceedings must have agreed to be
bound; and (4) the decision of the arbitral tribunal must not be clearly repugnant
to the purposes and policies of the Act. ” Charles J. Morris, The Developing
Labor Law, 2d Ed. Vol. 1, p. 957 (B.N.A., 1983),  (footnotes and internal
quotations omitted).

In the instant case, the arbitration award submitted as evidence cannot meet even the first prong
of the Spielberg test; it is silent on its face as to the name of the grievant or the nature of the
grievance itself, and there was no supporting documentation offered to supplement it.
Therefore, as we cannot determine from the evidence presented whether Spielberg deferral is
appropriate, we also do not give the arbitration award any evidentiary weight in terms of the
resolution of this case.

6 Although not necessary to our analysis in this regard, we believe that the Union’s September 7 letter
was a follow-up to Sergeant Mase’s initial July 20 grievance, rather than a new grievance filed on the
same facts.
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The CIPU next claims that the work capacity evaluation was required of Sergeant Mase
in order to retaliate against Sergeant Mase for his past union involvement. We note that by
raising a claim of retaliation, the union bears the burden of establishing that the employee’s
protected union activity was a substantial or motivating factor behind the employer’s actions.
SherifSs  Department, Faifielif  County, Decision No. 3106-B (1993) (Appeal Pending)
(Hartford Superior Court, Docket No. CV-94-0533161). To meet this burden, the union must
produce evidence of the employee’s union activity and the employer’s knowledge of that activity,
as well as anti-union animus on the part of the employer. We do not believe the CIPU has met
its burden in this case.

The record indicates that Sergeant Mase served as the union secretary for a short period
of time prior to a four-year term as union president from 1983 to 1987. Sergeant Mase testified
to a “poor” relationship with the Town during that time. In its brief, the CIPU cited prior Labor
Board decisions where we found evidence of retaliation by the Town against members of the
same bargaining unit, including Sergeant Mase. However, past acts of retaliation by the same
employer premised on different factual circumstances cannot, without more, give rise to a
legitimate inference that the Town retaliated against Sergeant Mase in this particular situation.
Since the CIPU has failed to prove a prima facie case of retaliation in this case, we dismiss this
portion of the complaint.

Finally, we reach the CIPU’s  claim that the work capacity evaluation was an illegal
unilateral change. We have consistently held that an employer violates the Act when it
unilaterally changes a term or condition of employment concerning a mandatory subject of
bargaining without first negotiating the change with the union. West Hartford Educution
Association v. DeCourcy,  162 Conn. 566 (1972); Norwalk Board of Education, Decision No.
2847 (1990); Bethel Board of Education, Decision No. 1920 (1980). We have held in the past
that requiring a certificate from a licensed physician from an employee who has been absent on
sick leave is a subject which should not be unilaterally implemented by an employer without
negotiation with the union. my of New London, Decision No. 1307 (1975). We extended the
rule in New London to apply to provisions requiring an employee to supplement a doctor’s
certificate with an examination by a City doctor prior to a return to work from injury leave,
absent contract provisions to the contrary. City  of Derby, Decision No. 3009 (1992). We have
also established that provisions compelling medical examinations for employment recall
eligibility are a mandatory subject of bargaining requiring negotiation with the union. Town of
North Bmnford,  Decision No. 2413 (1985).

We find that the work capacity evaluation required by the employer in this case is
analogous to the situation in Derby, supm,  and also to the mandatory physical examination
instituted by the employer in North Bmnford,  supm,  and is therefore a mandatory subject of
bargaining. In further support of our decision, we note that the provisions in the collective
bargaining agreement regarding injury leave contain no language to imply that the employer
retains discretion to institute such capacity evaluations. Accordingly, the Town was required
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By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the Municipal Employee Relations Act, it is hereby ORDERED that the Town of
Hamden  shall:

I. Cease and desist from requiring or implementing any work capacity evaluations to
persons returning to full-time duty from a disability leave, unless and until the nature,
content and extent of such evaluations are negotiated with the Union or final impasse is
reached in such negotiations.

II. Cease and desist from failing to abide by the grievance procedure provided by contract.

III. Take the following affirmative steps which the Board finds will effectuate the purposes
of the Act:

a. Make Anthony Mase whole for the loss of compensation, including accrued sick
pay, vacation benefits and overtime pay, occasioned by the delay of his return to
full-time regular duty.

b. Post immediately and leave posted for a period of sixty (60) consecutive days
from the date of posting, in a conspicuous place where the employees of the
bargaining unit customarily assemble, a copy of this Decision and Order in its
entirety.

C . Notify the Connecticut State Board of Labor Relations at its office in the Labor
Department, 200  Folly Brook Boulevard, Wethersfield, Connecticut, within thirty
(30) days of the receipt of this Decision and Order of the steps taken by the Town
of Hamden  to comply herewith.

IV. It is further ORDERED that the portion of the complaint which alleges retaliation for
past union activity be DISMISSED.
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to negotiate with the IBPO prior to compelling Sergeant Mase to submit to such an evaluation
as a condition of his return to full-time duty status. The Town’s failure to so bargain constitutes
a violation of the Act.

ORDER



CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/Antonia C. Moran
Antonia C. Moran,
Chairman

s/Anthonv Sbona
Anthony Sbona,
Board Member

s/Ann McCormack
Ann McCormack,
Board Member

CERTIFICATION

I hereby certify that a copy of the foregoing was mailed postage prepaid this 14th day
of November, 1994 to the following:

Lillian D. Clayman,  Mayor
Town of Hamden
Memorial Town Hall
2372 Whitney Avenue
Hamden,  Connecticut 065 18

Victor Binkoski, Personnel Director
Town of Hamden
Memorial Town Hall
2372 Whitney Avenue
Hamden,  Connecticut 065 18

Santo Franz0
Connecticut Director
NAGE/IBPO
346 Main Street
Cromwell, Connecticut 06416

RRR
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Andrew J. Morrissey, Esq.
203 Church Street
P. 0. Box 31
Naugatuck, Connecticut 06770

Wayne A. Gilbert, Director
CILU/CIPU
36B Krieger Lane, P.O. Box 938
Glastonbury, Connecticut 06033

hhn  W. Kingston
Agent

’

Connecticut State Board of Labor Relations
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