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DECISION AND DISMISSAL OF COMPLAIN’I’

On January 31, 1991, Local 1303-50 of Council 4, AFSCME, AFL-CIO (the Union)
filed with the Connecticut State Board of Labor Relations (the Labor Board) a complaint
alleging that the Naugatuck Board of Education (the School Board) had engaged and was
engaging in practices prohibited by 87-470  of the Municipal Employee Relations Act (the
Act). Specifically, the Union alleges violations of $$7-47O(a)(4)  and (6) with respect to
alleged failure to comply with a settlement agreement involving cafeteria positions assigned
five (5) or more hours per day.

After the requisite preliminary administrative steps had been duly taken, the matter
was brought before the Labor Board for a hearing on June 4, 1993. Both parties appeared,
were represented by counsel, and were given full opportunity to adduce evidence, examine
and cross-examine witnesses, and make argument. Both parties filed briefs, the last of which
was received on August 18, 1993.



On the basis of the entire record before us we make the following findings of fact,
conclusions of law and dismissal of complaint.

FINDINGS OF FACT

1. The Naugatuck Board of Education  is an employer within the meaning of the Act.

2. The Union is an employee organization within the meaning of the Act, and represents a
unit of employees within the School Board, a unit which is fully described in the contract’s
recognition clause. As of the time of the parties’ 19861990  contract, the bargaining unit
consisted of all cafeteria employees, custodial and maintenance employees, clerical
employees and teacher aides with certain exclusions not material to this dispute. Sometime
during that contract term, the bargaining unit was expanded to include bus aides and child
aides, and these additions were reflected in the 1990-1995 contract.

3. The parties had a contract for the term April 1, 1986 through March 31, 1990. This
contract contained the following provision pertaining to the work week of cafeteria
employees:

Section 5.1 Cafeteria Emnlovees (Denartment  1)

A. The basic work year is ten (10) months.

B . The basic work week shah range from ten (10) to thirty (30) hours.
m. 2)

4. The 19861990  contract also contained the following clause:

Section 4.4 Layoff  and Recall,
This Section does not apply to the teacher and special service aides.

A. Layoffs and reductions in employee hours of work shall take effect in inverse
order of classification seniority within the department in the following order:

1. Newly hired probationary employees.
2. Employees working less than twenty (20) hours.
3. Employees working less than thirty (30) hours.
4. Employees working less than forty (40) hours.

5. In the fall of 1989, due to a decrease in the number of lunches being served by the
cafeteria, the School Board announced a plan to reduce the hours worked by cafeteria
employees.
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6 . The School Board’s plan, if implemented, would have reduced the hours of at least two
cafeteria employees below the minimum level required to receive insurance benefits -i.e
below twenty-five hours per week. Article XI, “Jnsurance  and Pension”, of the 19861990
contract provides, with respect to ten-month employees like the cafeteria workers, that the
insurance  and pension benefits only apply to those working twenty-five or more hours per
week. Also, the pay rates for a general worker in the cafeteria are markedly different
according to whether the employee works more or less than twenty hours per week (Ex.  2,
Appendix, Schedule A).

7. On November 3, 1989, in response to the Union’s protest of the reductions, the parties
met and negotiated a settlement agreement. The settlement agreement included a revision
and redistribution in the School Board’s proposed hourly reductions, which increased the
hours of two employees by one-half hour per day. This yielded total weekly hours for those
two employees above the twenty-five hours minimum for insurance and benefits. One
two-hour per day position was dropped, but the position was already vacant; two other
reductions in hours were retained. (Ex.  lb)

8 . The format of the above settlement agreement consisted of handwritten changes to a
management chart which had provided base data concerning enrollments, daily average
lunches, and total daily hours of identified positions for each school location. Prior to the
negotiations, the chart was made up of columns and entries for October 1988 data and
separate listings for October 1989 data, with the proposed schedules as of October 1989.
There was no express provision in the settlement agreement concerning its duration. (Ex.  1B)

9 . During the remainder of the 1989-1990 school year the staffing  and hours conformed
with the November, 1989 settlement agreement. Within the schedule agreed to in the
settlement agreement, there remained some employees working less than twenty hours per
week.

10. Negotiations for a successor collective bargaining agreement for the term commencing
April 1, 1990 began sometime in December 1989, shortly after the settlement agreement was
reached. These negotiations resulted in an agreement for the term April 1,199O  - June 30,
1995, an agreement which was signed on July 30, 1990. (Ex.  3)

11. At no time during the negotiations were proposals advanced nor ideas discussed
concerning the hours of cafeteria employees, except by the renewal of the Section 5.1 and
Section 4.4, which remained the same in the successor contract. (See Findings of Fact #3
and #4). There was no mention of the 1989 settlement agreement in negotiations.

12. In November 1990, the School Board announced a change in hours, which reduced the
hours of certain cafeteria employees to below the twenty-five hours per week, which is a
threshold for insurance and pension eligibility. The Union requested bargaining concerning
the reductions, but the School Board refused and instead implemented the reductions and
resulting losses of insurance and pension eligibility.
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13. All of the employees effected by the changes remained part of the bargaining unit.

CONCLUSIONS OF LAW

1. The refusal to comply with a valid settlement agreement is a prohibited practice. In
determining  whether such a prohibited practice has occurred, we will determine whether a
valid settlement agreement was in effect; if so, we will interpret the settlement to ascertain
what it requires, and then determine whether the respondent has complied with those
requirements.

2. The settlement agreement of November 1989 constituted an agreement concerning the
total hours of specific cafeteria employees for the 1989-1990 school year, and did not
constitute an agreement as to their hours of work beyond that 1989 school year. Thus, there
was no settlement agreement in effect as of the assignment of hours in late 1990 or early
1991.

3 . The Naugatuck Board of Education did not fail to abide by a settlement agreement when
it assigned hours in late 1990 or early 1991, and thus, did not commit a prohibited practice
under @7-470(a)(4)  and (6).

DISCUSSION

At issue here are certain reductions in hours allegedly made by the School Board in
the winter of 1990-1991. The Union’s complaint charges a failure to bargain in good f&h
and a refusal to abide by a settlement agreement. In its opening statement, the Union argued
that a 1989 settlement agreement involving cafeteria employee’s hours remained in effect,
and that the reductions that occurred during the 1990-1991 school year breached that
agreement. Simultaneously, the Union also seems to imply that the settlement agreement
requires the School Board to bargain concerning any subsequent proposed reductions in hours
of the cafeteria employees.’

The School Board raises a number of arguments in its defense. It first argues that the
Union’s claim of a breach of a settlement agreement and the Union’s claim of a duty to
bargain are contradictory, since the former would require continuation of set hours and the
latter would require bargaining concerning a proposed change. In addition, the School Board
argues that, (1) the settlement agreement did not cover employee’s hours beyond the
1989-1990 school year; (2) the language of the subsequent 1990-1995 contract concerning

’ The Union has only alleged a violation of a settlement agreement, which it tieg to both 997-470(a)(4)  and (6).
It does not allege a violation of the duty to bargain in good faith founded in a claim that, independent of the
settlement agreemeut,  the School Board had a duty to bargain in lieu of making a unilateral change reducing hours.
We need not address the School Board’s defense that the SUCCeS80r  contract permitted its action, since this would
be a defense  to either a claim of unilateral change or to a threshold conclusion that there was a settlement agreement
which was stilI  in effect in the fall of 1990.
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employees hours (Article 5.1B),  which did not reflect the 1989 settlement, is controlling and
permits employer discretion to set a cafeteria work week anywhere from ten (10) to thirty
(30) hours; and (3) the Union has not proven that any reduction in work hours or staffing
levels occurred.

As the parties’ arguments reflect, several issues are involved in the instant analysis,
namely the doctrine concerning settlement agreements and their duration, and the issue of
contract clauses raised as a defense to alleged unilateral action.2

Section ‘?-470(a)(6)  specifies that “refusing to comply with a grievance settlement” is
a prohibited practice, and we have so held in the past. Town of Eust Haven, Decision No.
2378 (1985); Town of East Hartford, Decision No. 1439 (1976),  etiorced, Connecticut
State  Board  of Labor  Relations v. Town of East Hartford, Super. Ct. Hartford, Dk.
No. 214657 (May 12, 1978, Burns, J). When a party charges that there has been a refusal
to comply with a grievance settlement or arbitration award, we will interpret the settlement
or award to ascer&  what it requires, and then determine whether the respondent has
complied with those requirements. Town of Newington,  Decision No. 2957 (1991); Weston
Board  of Edmation,  Decision No. 2678 (1988); Haq$onl  Boanl  of Education, Decision
No. 2683 (1988). However, a preliminary inquiry must be made as to whether a binding
settlement agreement exists, an inquiry which, in this case, involves determining the duration
of the settlement agreement.

In December 1992, well after the events involved in the instant case, we announced a
rule concerning duration of settlement agreements, which had several elements. The rule
requires a party seeking to terminate a settlement agreement to make known its position at
the time of negotiations of an entire successor collective bargaining agreement or be faced
with a settlement agreement which continues in effect. However, the full rule, which is set
forth in the footnote,3 also includes a preface that confines the applicability of the rule to

* At the outset, we conclude that the testimony of Union Staff Representative D’Andrea established that some
employeea  hours were reduced below twenty-five (25)  hours, although the specifics of those changes and
assigmnents  were not proven by the Union. Given our disposition of the case, the legal significance of that lack
of specificity need not be addressed.

3 Where parties enter into a grievance settlement agreement but do not include a termination date (or the subject
matter does not clearly imply one), that agreement is binding at least for the term of the overall collective bargaining
agreement, and until a smxessor contract is reached by agreement (and approved) or in arbitration.

If the agreement concerns  a permissive, non-mandatory subject of bargaining, then a party wishing to
termbte  that agreement must notify the opposing party at the time of negotiations for a swxasor  contract that it
is withdrawing from the settlement agreement, and it may then refuse to deal with the subject further. Of course,
as with any permissive subject of bargaining, a party may have a duty to bargain concerning certain impacts
resulting from a termination of the agreement.

If the agreements concerns a msndatorv  subject of bargaining, then the party seeking  to terminate the
(contimred...)
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.situations , where the agreement does not include a termination date pf the sublect  m&&
s not clearlv  imnlv  one.4 Here we find that the subject matter clearly implies that the

settlement agreement dealt only with the assignments then being made for that 1989-1990
school year, so that the settlement did not extend beyond that school year. Specifically, the
document, which was modified to become a settlement agreement, was simply a chart which
included 1) data concerning “number of lunches served” and hours assigned in October 1988,
and 2) comparable data for October 1989 with the intended revised hours to reflect the
reduced numbers of lunches. The “settlement agreement” simply consisted of further
changes in specific hours at specific schools and affurnation  of the other stated hours. We
cannot read this as an agreement to keep employees’ hours at those rates beyond that year,
particularly given the very specific focus on the 1988 and 1989 data.

In fact, testimony of the Union’s own witness, Staff Representative Nicholas
D’Andrea,  undercuts the theory that the settlement agreement bound the School Board
indefinitely to assign specific hours, as he testified that: “The agreement was made with the
express intent that in the following school years, at about the same time, should there be a
change, the employer would again sit down to negotiate with us over the change.” pr.  151
First of all, an assertion that the settlement agreement requires the School Board to bargain
in the future contradicts the argument that the agreement set hours indefinitely? Second,
there was no testimony given that the School Board exnressed  the intent held by the Union.
Third, the document itself makes absolutely no reference to this concept of an agreement to
bargain. Thus, we cannot take, as a term of this settlement agreement, any agreement that
any future hours reductions would be bargained about.

In sum, we find  no valid settlement agreement in effect for the winter of 1990-1991

3(...contimled)
agreement must introduce the proposed termination as a subject of bargaining in the negotiations for a success
collective bargaining agreement and bargain until agreement is reached or impasse procedures am instituted. The
tinal  contract provision will determine the subject at issue.

If a party fails to raise the settlement agreement in the appropriate fashion, as outlined above, the settlement
agreement will continue in effect unless and until the procedures referenced above are followed. (C&y  of New
Huven,  Decision No. 3060 (1992))

’ We do not believe this clause represents any change in the Labor Board’s method of analysis from the time
prior to the announcement of the “rule”, and  thus we need not address any issues about alleged retroactive
application of a “rule”.

5 We note here that the parties have already negotiated a detailed provision concerning layoffs and reduction
in hours, which is found in 94.4 of the contract. We assume that any violation of that provision would be subject
to the grievance arbitration process. However, there is no allegation nor any evidence that the School Board
violated that provision nor is there any allegation or any evidence that there has been a change in the past practice
regarding this process.
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.
.

which required either maintenance of given hours or bargaining concerning reductions of
hours. Accordingly, we order the complaint dismissed.

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the Municipal Employee Relations Act, it is hereby

ORDERED, that the complaint filed herein be, and the same hereby is, DISMISSED.

CONNE~CUT  STATE BOARD OF LABOR RELATIONS

aret A. Lareau
Margaret A. Lareau,
Chairman

s/Anthony Sbona
Anthony Sbona,
Board Member

s/Antonia  C. Moran
Antonia C. Moran,
Board Member

TO:

Barbara J. Collins, Esq.
21 Oak street, suite 400
Hartford, Connecticut 06106

J. William Gagne, Jr., Esq.
Gagne & Associates
207 Washington Street
Hartford, Connecticut 06106

RR
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Loren  Lettick,  Esq.
Sullivan, Lettick  and Schoen
646 Prospect Avenue
Hartford, Connecticut 061054286

Naugatuck Board of Education
380 Church Street
Naugatuck, Connecticut 06770

Dr. Alice L. Tufts
Superintendent of Schools
380 Church Street
Naugatuck, Connecticut 06770

Nicholas D’Andrea
Staff Representative
coMcil4, AFSCME, AFL-CIO
444EastMainstreet
New Britain, Connecticut 06051

susan creamer,  Esq.
council 4, AFSCME, AFL-CIO
444 East Main street
New Britain, Connecticut 06051
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