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DECISION. DECLARATORY RULING AND ORDER

On July 19, 1993, the State of Connecticut, Office of Labor Relations (the State),
filed a Petition for Declaratory Ruling with the Connecticut State Board of Labor Relations
(the Labor Board). In its petition, the State seeks a determination as to whether certain
proposals offered by the Connecticut-State Employees Association (the Union), during
contract negotiations for the P-4 bargaining unit, constitute mandatory subjects of bargaining
pursuant to Conn. Gen. Stat. #-278(g)(l)  and the reopener provision of the parties’
collective bargaining agreement.

Also, on July 19, 1993, the State filed a complaint alleging that, by offering the
proposals referred to above, the Union violated the Act Concerning Collective Bargaining for
State Employees (the Act) and failed to bargain in good faith with the State because the
proposals are not in keeping with the terms of the reopener provision of the parties’
collective bargaining agreement.

On September 8, 1993, the parties agreed to a full stipulation of facts and exhibits
and waived a hearing before the Labor Board. Both parties filed briefs, the last of which
was received by the Labor Board on October 13, 1993. Thereafter, the Labor Board was
informed that the Union had withdrawn one of the disputed proposals. Based on the entire
record, we make the following findings of fact, conclusions of law, declaratory ruling,  order,
and partially dismiss the complaint.

FINDINGS OF FACT

1. The State is an Employer within the meaning of the Act.

2 . The Union is an employee organization and represents a bargaining unit known as
P-4 and generally comprised of engineering, scientific and technical employees.

3 . The Union and the State are parties to a collective bargaining agreement for the
period 1991-1994, which contains the following provision:

ARPCLE  58
DURATION OF AGREEMENT

This Agreement shah be effective on July 1, 1991 and shah
expire on June 30, 1994. On or after January 1, 1994, either
party may request the other to negotiate a successor agreement’
by mailing such request to the other party whereupon
negotiations shall commence as soon as practicable, with a view
toward concluding negotiations on or before March 15, 1994.
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The parties agree to a wage reopener for the purpose of
negotiating the base salary for the third year of the Agreement.
Negotiations shah commence within thirty (30) days of receipt
of written request by either party, on or after February 13,
1993.

4 . On April 29, 1993, the Union submitted the following proposals for negotiations:

Effective July 1, 1993, the base annual salary for all bargaining
unit members shall be increased by four and one-half percent
(4.5 %).

Proposal2

Effective June 24, 1993, two additional steps will be added to
the pay plans for use by all  classifications.

The new steps shah be three percent (3%) above the existing
maximum step for the pay plans.

Effective January 14, 1994, Step 1 of the pay plan shah be
deleted from the schedule. Employees shall be assigned to the
step of the new pay plan which provides the same salary earned
prior to the establishment of the new pay plan, except that no
employee shah be paid below Step 1.

Effective January 13, 1995, Step 1 of the pay plan shah be
deleted from the schedule. Employees shah be assigned to the
step of the new pay plan which provides the same salary earned
prior to the establishment of the new pay plan, except that no
employee shah be paid below Step 1.

Proposal 3

Effective July 1, 1993, all employees, who were required to
serve furlough days under the Governor’s Expense Reduction
program in 1991, shah receive a lump sum payment making
them whole for any loss of wages for those days.

5. By letter dated May 4, 1993, the State objected to Union proposals #2  and #3  as
being outside the parameters of the reopener provision of the collective bargaining agreement
as quoted in Finding of Fact #3  above.
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6. By letter dated May 12, 1993, the Union declined to withdraw its proposals.

7 . By letter dated June 30, 1993, the Union requested binding interest arbitration
from the State Board of Mediation and Arbitration because, according to the Union, the
parties had reached impasse in negotiations.

8. By letter dated June 18, 1993, the State informed the Union that it was submitting
the following issue directly to grievance arbitration under Article 14 of the collective
bargaining agreement:

Did the Union violate Article 58 of the 1991-94 p-4 contract by
submitting Union proposals 2 and 3 into the Wage Reopener
negotiations? If so, what shall the remedy be consistent with the
contract?

9 . By letter dated August 16, 1993, the Union informed the State of its position that
the grievance filed by the State was not arbitrable under the parties’ collective bargaining
agreement.

10. After the filing of the instant petition and complaint, the Union withdrew
proposal #3.

CONCLUSIONS OF LAW

1. Proposals concerning wages are mandatory subjects of bargaining subject to the
impasse procedures of Conn. Gen. Stat. #5-276a.

2 . Independent of the reopener provision of the parties’ collective bargaining
agreement, the Union’s proposal #2  constitutes a mandatory subject of bargaining.

3 . The following portions of the Union’s proposal #2  are plausibly within the
reopener provision of the parties’ collective bargaining agreement:

Proposal 2

Effective June 24, 1993, two additional steps will be added to
the pay plans for use by all classifications.

The new steps shall be three percent (3%) above the existing
maximum step for the pay plans.

Effective January 14, 1994, Step 1 of the pay plan shall be
deleted from the schedule. Employees shall be assigned to the
step of the new pay plan which provides the same salary earned
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prior to the establishment of the new pay plan, except that no
employee shall be paid below Step 1.

4. The following portion of the Union’s proposal #2  is not plausibly within the
reopener provision of the parties’ collective bargaining agreement because it does not concern
the third year of the collective bargaining agreement:

Effective January 13, 1995, Step 1 of the pay plan shall be
deleted from the schedule. Employees shall be assigned to the
step of the new pay plan which provides the same salary earned
prior to the establishment of the new pay plan, except that no
employee shall be paid below Step 1.

5 . The Union did not fail to bargain in good faith with the State by proposing and
pursuing to arbitration the items listed in Conclusion of Law #3  above, and therefore, did not
commit a prohibited practice in violation of $5-272  (b) (3).

6 . The Union failed to bargain in good faith with the State by proposing and
pursuing to arbitration the item listed in Conclusion of Law #4  above, and therefore, did
commit a prohibited practice in violation of #5-272  (b)(3).

DISCUSSION

In this case, the State has asked us to determine whether certain Union contract
proposals are non-mandatory subjects of bargaining pursuant to Corm.  Gen. Stat.
85-278(g)(l),  and therefore, outside the scope of the impasse procedures as set forth in
Conn. Gen. Stat. #5-276a.  It is the State’s contention that certain of the Union’s proposals
in this matter are non-mandatory subjects of bargaining because they fall outside the
parameters of the reopener provision of the parties’ collective bargaining agreement. The
State further contends that by making such proposals, the Union has failed  to bargain in good
faith and has committed a prohibited practice pursuant to Conn. Gen. Stat. $5-272(b)(3).’

The Union claims that its proposals are mandatory subjects of bargaining. The Union
further argues that any disagreement between the parties regarding the interpretation of the
reopener provision does not belong before this Board. Rather, the Union insists that the
State should attempt to pursue its claim somewhere else if it can fmd an appropriate forum.
As such, the Union asks the Labor Board to dismiss the petition.

Turning first to the arguments with regard to $5-278(g)(l),  we determine that the
Union’s proposal is a mandatory subject of bargaining. We have recently discussed a similar
issue in State of Connecticut, Decision No. 3155 (1993). There, we discussed the usual

’ As stated previously, the Union withdrew Proposal #3  after the filing of the instant petition and complaint.
We, therefore, do not consider that proposal to be before us and we limit our discussion to proposal #2.
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analysis when the Board is asked to make a “scope of bargaining” decision. Here, we
continue to adhere to our belief that our obligation under @-278(g)  is to determine if
bargaining proposals fall under the broad categories of “wages, hours and other terms and
conditions of employment”. If a topic for negotiations falls under one of these categories, it
will be considered a mandatory subject of bargaining, subject to impasse procedures of the
Act. Therefore, we conclude that for the purposes of #5-278(g)(l),  the Union’s proposal
clearly concerns “wages”, a mandatory subject of bargaining subject to the impasse
procedures of #5-276a. We believe this analysis fulfills our duty to decide the “scope of
bargaining” question before us.

However, our analysis cannot end here because the State has also alleged that the
Union bargained in bad faith by making proposals which are outside the parameters of the
reopener provision of the contract. Because the State has alleged a prohibited practice, we
must review the reopener language to determine if the Union has violated its duty to bargain
in good faith.

In State of Connecticut, supnz,  we initially discussed our approach to this type of
allegation. There, the State alleged that the Union had repudiated the reopener portion of the
collective bargaining agreement by making proposals which were outside the parameters of
the reopener. We did not find repudiation by the Union because we determined that the
Union’s proposals were “plausibly” within the language of the reopener clause. We believe
the approach used in State of Connecticut, supm works as well in this case where the State
has alleged the Union’s failure to bargain in good faith in a similar situation. We note that
these are cases of first impression, which require us to formulate standards of review and to
decide which principles of law should be applied. We believe the “plausibly within”
standard, as used in the contract repudiation analysis also fits well here. We believe it is a
sound approach to review the reopener clauses with an eye toward leaving the parties with
the necessary flexibility to pursue their bargaining obligations while ensuring that we do not,
allow any party to blatantly distort this bargaining opportunity by forcing, to arbitration,
issues which were clearly never intended to be open for negotiation. We will find  a violation
of the party’s obligation to bargain in good faith by introducing, and pursuing to arbitration,
improper bargaining proposals, only when we find that a bargaining proposal is clearly
outside the parameters of the reopener language. The violation, in such a circumstance,
arises from the principle that the parties in the bargaining relationship should be allowed to
rely on the contractually agreed-upon reopener language to limit the topics for mid-term
negotiations. Where a party clearly disregards the “rules” for negotiations as such “rules”
have been previously agreed-upon, that conduct undermines the bargaining relationship and
contradicts the established standards for bargaining in good faith. Thus, such action will be
considered a prohibited practice by this Board and an appropriate order will issue.

We note that the above-described rule is not unlike those cases which arise from a
failure to abide by agreed-upon “ground rules” in negotiations. In those types of cases, we
find a per se violation of the Act when a party fails to abide by the ground rules which that
party participated in establishing. We do so because to do otherwise would be to allow a
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party to blatantly disregard the rules of conduct which it helped to create. This undermines
the collective bargaining process and erodes relationships. & Town o~Gu~od,  Decision
No. 2858 (1990) and cases cited therein.*

In this particular case, the language of the reopener refers only to the concept of
“base salary”. This is not unlike the reopener provision we reviewed in State of
Connecticut, sups. The reopener provision does not refer to any specific portions of the
collective bargaining agreement to limit that concept. We believe the term base salary can
encompass many aspects of compensation, including the placement of positions on the steps
of a salary grid. In support of this conclusion, we note that the only place in the contract in
which the “base salary” actually appears is in the salary grid. Placement on such a grid and
the rearrangement of such a grid is inextricably tied to the concept of “base salary”.
Although the State argues that the “restructuring” of the pay plan, as contemplated by Union
proposal #2,  cannot be considered to be within negotiations of “base salary”, we do not
agree. Even if the Union’s proposal would amount to increases for employees who currently
are ineligible because they are at the top of the grid, we see nothing in the reopener language
to preclude such a proposal because it involves a change in “base salary”. We find that, for
the purposes of this decision, the wording of the reopener is broad enough to include the
topic of the “steps” as proposed by the Union.

However, the reopener is clearly limited to negotiations regarding base salary for the
third vear of the agreement. The last paragraph of proposal #2  contemplates a term for the
year following the third year of the agreement. Since this portion of the proposal is so
evidently outside the scope of the reopener provision, we find  that the Union has failed to
bargain in good faith under the standards discussed, supra, by insisting to impasse and
arbitration on this provision.3

The Union has asserted that the Labor Board should not entertain this matter because
the question is one of contract interpretation, inappropriate for the Labor Board. However,
the State also filed a prohibited practice complaint which alleges bad faith bargaining; the
Union did not even address the complaint in its brief but merely asked us to dismiss the

2 We also note that this rule is consistent with the principles surrounding Section 8(d) of the National Labor
Relations Act which prohibits an employer from unilaterally changing, mid-term, those terms and conditions of
employment which are contained in a collective bargaining agreement. Although MERA does not contain a similar
provision, we have long adhered to the principles surrounding this provision and restricted employers from blatantly
ignoring contractual provisions by asserting interpretations which are wholly frivolous. & oxford  Board  of
Education, Decision No. 3126 (1993) and cases cited therein. The instant case raises many of the same questions
concerning a parties right to rely on the terms of a contract as they are written for the life of the contract. Here,
both parties have the right to rely on the fact that they are not going to be forced to bargain about topics which have
already been agreed to and which are clearly outside the scope of a reopener.

3 Our decision is based on the Union’s insistence, to arbitration, on its proposals. The State’s complaint
indicates a position that merely offering the proposals constitutes a prohibited practice.W e  d i s a g r e e  s i n c e  t h e
parties would be free to discuss the Union’s proposals if both sides agreed to do so.
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petition. It is the complaint which requires us to examine the reopener provision of the
contract and the parties’ actions thereunder. The jurisdiction of the Labor Board does, at
times, overlap that of an arbitrator or other decision-maker chosen by the parties to resolve
disputes arising under the contract. This is so because a party’s actions may concurrently
amount to a prohibited practice as well as a contract violation. & Bloonzfield  Board of
Education, Decision No. 3150 (1993); word  Board of Education, supm. In a case such
as this, where both parties claim a right regarding their statutory obligations to bargain, we
must review the contract language to determine if the parties are acting in accordance with
their statutory obligation to bargain in good faith.

In summary, we conclude that, independent of the reopener provision of the contract,
the Union’s proposal #2  concerns a mandatory subject of bargaining. However, we further
conclude that, by proposing and insisting to arbitration on paragraph 4 of Proposal #2,  the
Union has violated its duty to bargain in good faith. As such, we will order the Union to
cease and desist from its actions with regard to this portion of the proposal. The remaining
portions of the Union’s proposal #2  are plausibly within the reopener clause and as such are
subject to the impasse procedures of Conn. Gen. Stat. 65-276a.4

DECLARATORY RULING - SDR-15.684

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the Act Concerning Collective Bargaining for State Employees, it is hereby
DECLARED that:

1. The Union’s proposal concerns a mandatory subject of bargaining.5

ORDER - SEPP - 15.611

AND, it is hereby ORDERED that Connecticut State Employees Association shall:

1. Cease and desist from insisting to impasse and arbitration on the following portion
of its proposal:

Effective January 13, 1995, Step 1 of the pay plan shall be
deleted from the schedule. Employees shall be assigned to the
step of the new pay plan which provides the same salary earned
prior to the establishment of the new pay plan, except that no
employee shall be paid below Step 1.

’ As we stated in Skate  of Connecticut, supm,  our decision herein merely allows this proposal to be presented
to the arbitrator who may decide that the proposal is not arbitrable on the basis of pure contract interpretation.

’ This initial determination, pursuant  to @-278(g)(l), does not address  whether or not the proposal falls within
the parameters of the reopener clause. & Conclusions of Law  and Discussion, supm.
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s/Antonia C. Moran
Antonia C. Moran,
Board Member

s/Anthony  Sbona
Anthony Sbona,
Board Member

2. Notify the Connecticut State Board of Labor Relations at its office in the Labor
Department, 200  Folly Brook Boulevard, Wethersfield, Connecticut, within thirty (30) days
of the receipt of this decision of complaint of the steps taken by the Connecticut State
Employees Association to comply herewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS



CONCURRING OPINION

As in our other recent cases involving the State, its employees’ unions, and reopener
clauses, I join fully in the frame of analysis set forth herein. I agree with most of the
majority’s discussion herein. However, I must comment differently than the majority with
respect to the analysis of the relationship between the first three paragraphs of Union
Proposal #2  and the reopener language concerning “base salary”.

First of all, the majority’s discussion sounds very much like a determination that these
proposals fall clearly within the term “base salary”. While the majority has convinced me
that the proposal is wy within the reopener, I believe the State’s contrary interpretation
of the reopener is also plausible .6 As we have currently cast the “rule” in this difficult
subject area, we are not ruling on which of those plausible interpretations is correct, we are

6 The plausibility of the State’s interpretation rests on the structure and content of the following provisions also,
within the reopener, which lend support to an argument that the steps and increments were addressed aheady in
other sections of the contract, and thus were outside of the narrow reopener concerning base salary:

ARTJCLE  19
COMPENSATION

!3ection One. General Wage Increases.

Effective June 26, 1992, the base annual salary for all bargaining unit
members shall be increased by five percent (5.0%).

Effective May 14, 1993, the base annual salary for all bargaining unit
employees shall be increased by four and one-half (4.5%).

Section Two. Annual increments. Employees will continue to be
eligible for and receive annual increments during the term of this contract in
accordance with existing practice; provided however, the annual increment will
not be paid for the contract year 1992-1993.

Section Three. Longevity.

Section Four. Maximum Step Employees. Effective July 1, 1988 and
thereafter, those employees at the maximum step of the salary schedule who
have received no annual increment shall receive lump  sum payment of 2.5 96 of
their annual rate. Lump sum payments will be made effective when the annual
increment would have been applied. An overall service rating of unsatisfactory
(as defined in Article 9) may be grounds for denial of these payments.

Employees will continue to be eligible for and receive lump  sum
payments during the term of this contract in accordance with the above;
provided, however, the lump sum payment will not be paid for the contract year
1992-1993.
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s/Margaret A. Lareau
Margaret A. Lareau,
Chairman

TO:

John A. Nord, Jr.
Principal Labor Relations Specialist
Office of Labor Relations
One Hartford Square West
Hartford, Connecticut 06106

Robert Krzys, Esq.
2138 Silas Deane Highway
Rocky Hill, Connecticut 06067

Robert D. Rinker, Director
CSEA
760 Capitol Avenue
Hartford, Connecticut 06106
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leaving the matter unresolved to the collective bargaining and interest arbitration process, and
should imply no more.


