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DECISION AND ORI&

On July 17, 1991, Local 1338 and Local 233 of Council 4, AFSCME, AFL-CIO each
filed complaints with the Connecticut State Board of Labor Relations (the Labor Board)
alleging that the City of Bristol (the City) had engaged and was engaging in practices
prohibited by $7-470  of the Municipal Employee Relations Act (MERA),  including 57-
470(a)(4). Specifically, both Local 1338 and Local 233 alleged that:

On or about July 1, 1991, the City of Bristol unilaterally
implemented job eliminations during negotiation for same and;



Eliminated positions for anti-Union animus and;

Contracted-out bargaining unit work.

After the requisite preliminary administrative steps had been taken, the complaints
were consolidated for hearing, and the parties appeared before the Labor Board for a hearing
on March 3, April 27, May 4, and June 10,.  1992. All parties appeared and were
represented by counsel. Full opportunity was provided to present evidence, examine and
cross-examine witnesses and make argument. The parties tiled post-hearing briefs, the last
of which was received on August 10, 1992.

On the basis of the whole record before us, we make the following findings of fact,
conclusions of law, and order.

FINDINGS OF FACT

1 . The City of Bristol is an employer within the meaning of the Act.

2. Local 233 of Council 4, AFSCME (referred to herein as Local 233) is an
employee organization within the meaning of the Act and has at all times material to this
case been the statutory bargaining representative for certain employees in City Hall and
various white collar employees in other Town Departments, described in the recognition
clause of the parties’ 1989-1992 contract as follows:

ARTICLE  I

RECOGNITION

1: 1 The City recognizes the Union as the representative for the
sole purpose of collective bargaining for the employees of City
Hall, Department of Aging Services, Fire Department, Police
Department, Water Pollution Control, Water Department,
(excluding Administrative Secretary to the Fire Chief,
Administrative Secretary to the Police Chief, Executive
Secretary to the Mayor, Assistant to the Comptroller, Assistant
to the Personnel Director, Personnel Technician/Analyst, Legal
Secretary to Corporation Counsel) and the employees of the
Library, including all part time Library employees in the
classification of Part Time Library Clerk, Part Time Library
Assistant, and Part Time Historical Research Librarian
(excluding Administrative Secretary to Library Director and
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Pages). Also excluded from  the unit are part-time employees
working less than twenty (20) hours per week, and supervisors
as defined by the State Board of Labor Relations. The positions
included are more specifically listed on the attached Salary
Schedule.

(Ex.  12)

3. Local 1338 of Council 4, APSCME  (referred to as Local 1338) is an employee
organization within the meaning of the Act and has at all times material been the statutory
bargaining representative for unit employees in the Public Works Department, the Parks
Department, and the Water Department, which is described in the recognition clause of the
parties’ 1989-1992 contract as follows:

ARTICLE I

RECOGNITION

1: 1 The City recognizes the Union as the representative for the
sole purpose of collective bargaining by the employees of the
Public Works Department (including Water Pollution Control
and Conservation), the Park Department, and the Water
Department, excluding supervisors, clerical, temporary,
emergency employees and/or elected officials employed by the
City of Bristol, Connecticut and that said Union is the sole and
exclusive bargaining representative of all such employees for the
purpose of collective bargaining with respect to rates of pay,
wages, hours of employment and other conditions of
employment. b

(Ex- 1)

4. In early 1990, City officials came to the conclusion that the City was in a financial
crisis. In response, various administrative measures, effecting both personnel and
operations, were taken to economize. These included a hiring freeze, a freeze on previously
planned merit raises for non-bargaining unit personnel, tight restrictions of overtime, and a
six percent cap on the following year’s budget increase (a cap which was later reduced
further). (Tr. 314-315, 386-387, 418; Ex. 43, Tr. 423-424, 438, 486)

5. On December 6, 1990, Mayor John J. Leone, Jr. (Mayor Leone) authored a
memorandum to a councilman noting the “very troublesome economic conditions”, and
stating “we need to keep our cost at a minimum to forestall major tax increases or any
layoffs”. (Ex.  37)

6. On January 30, 1991, Mayor Leone wrote a letter to Governor Lowell Weicker
concerning the fiscal difficulties and, with reference to State aid, advised that I’. . . any
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reduction in aid we have been receiving, or reduction in next year’s allocation, will leave our
City with major service cuts”. (Ex.  39)

7. On February 13, 1991, Mayor Leone met with several Union Presidents,
including John Gnywinski,  the President of Local No. 233 and Otto Winters, President of
Local No. 1338. The meeting had been requested by him to “discuss the impending impact
that the current budget crisis is expected to have on bargaining unit personnel”. (Ex.  3 1)

8. At the February 13 meeting, Leone mentioned the prospect of layoffs if cost
savings were not achieved. Leone and Personnel Director James Byer stated that they did
not want to lay off any employees.

9. On March 8, 1991, Byer scheduled a meeting for March 11, 1991 and sent
notification to the Council 4 staff representative. Byer’s notification stated that “The purpose
of the meeting is to discuss proposed and/or pending layoffs in Local #233  of Council 4. ”
Byer wrote the letter to comply with the provision in Local 233’s contract, Article VI, which
stated “In the event a layoff is proposed, or pending, the Director of Personnel shall inform
the Union Representative in writing.” (Tr. 426-7; Ex. 14)

10. Local #‘233  did not appear at that meeting. (Tr. 428)

11. On March 14, 1991, AFSCME, Council 4 Staff Representative Nicholas
D’Andrea  sent a letter stating that Local 233 had ” . . . voted that they do not wish to meet
at this time.” (Ex.  13)

12. On March 27, 1991, Byer wrote to D’Andrea,  noting Local #233  had declined to
meet “to discuss cost saving measures, contract concessions, and pending or proposed
layoffs” and also asking to meet with Local #1338.  Specifically, Byer stated:

. . . As I mentioned to you earlier this month, the City is also
desirous of meeting with Local #1338  for the same purposes as
outlined above. Please let me know if Local #1338  is willing to
meet. If the City does not receive a written response from the
Union by April 5, 1991, the City will presume Local #1338
does not wish to meet.

Inasmuch as the Union has decided to exempt itself from
working with the City to address the current fiscal crisis, the
City Administration will move forward to m&e the tough
decisions necessary to remedy the problems at hand.”

(Ex.  15)

4



13. Local 1338 did not respond to this request and the City moved ahead with
preliminary planning of layoffs (Ex.  45, 46, 47, 48). The planning continued during May
and early June 1991 without any involvement of Local 1338 or Local 233.

14. The City’s Board of Finance and various Departments deleted numerous positions
from the 1991-1992 budget, a budget which was approved in mid-May 1991. (Ex.  45, 46)

15. On June 6, 1991, Byer wrote to D’Andrea proposing several dates, which were
available, “to discuss pending layoffs for Local 1338”. (Ex.  3)

16. On June 10, 1991, D’Andrea wrote to Byer making a “Demand to negotiate on
the decision to eliminate bargaining unit positions of Local 1338 of Council 4 AFSCME,
AFL-CIO” (Ex.  4). On June 14, D’Andrea wrote a similar demand letter to Byer concerning
Local 233 position eliminations. (Ex.  17)

17. By letter of June 24, 1991, Byer replied with respect to the Local 1338 matter:

‘While the City does not believe it has a legal obligation to
negotiate over the elimination of positions, it is willing to
discuss the issue with the Union. It is hoped that through these
joint discussions a resolution to the current budget crisis might
be found. ”

18. By a series of letters, starting in early June 1991 and continuing through early
July 1991, the City notified both Local 1338 and Local 233 of the positions which had been
eliminated or were unfunded, the resulting layoffs which were expected, and the bumping
procedures which would be applied. Letters also eventually named the specific employees
laid off. The letters also advised of the possibility of additional staff reductions. (Ex.  16,
18, 19, 20)

\

19. A first round of eleven layoffs occurred in late June 1991, and a second round
occurred for Local 233 and Local 1338 employees on July 3, 1991. In total, in these two
locals, seventeen (17) employees were laid off. (Tr. 483-484; Ex. 16, 18, 19, 20)

20. During June and July 1991, Local 1338 and Local 233 did fmally  meet with the
City. About eight (8) to twelve (12) meetings were held between the Unions and the City
concerning the financial situation and possible cost-saving measures. (Tr. 288)

21. Byer repeatedly stated, at these meetings, that these were “discussions” and not
“negotiations” (Tr. 374-375, 290-291, 535, 49-50). Local 1338 President Winter
commenced the meetings with the statement the Union was not negotiating concessions or
opening up the contract. (Tr. 29-30, 42)
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22. At the meetings in June and July 1991, the parties did talk about the concept of a
“golden handshake” or early retirement as a cost-saving measure, and some data was
compiled as to the costs and the overall number of employees eligible. me City had
previously investigated “an early retirement” or “golden handshake” offer and written
internal memos on the subject in November and December 1990, but, at that time, the City
had concluded that the offer was unacceptable because cost-savings were unpredictable. (Ex.
40, 41, Tr. 398-400)]

23. On June 26, 1991, the City and the Unions met again to discuss options to
reduce costs.

24. On June 26, Byer gave a memorandum to the Presidents of Local #233
(Grzywinski) and Local 1338 (Winters) concerning a “golden handshake”. The memo stated
in part:

“As you are aware, the City and the Union(s) have been
discussing not negotiating many issues and ideas because of the
current budget crisis.

One of the items which the Mayor discussed with the Unions
was the possibility of a Golden Handshake to encourage
employees to retire early. The Mayor is willing to formally
negotiate on this issue if a meeting of the minds can be reached
through informal discussions today. ”

***

The memo went on to describe two “parameters” of an acceptable program but added,
“In return for the above the Union(s) would have to agree to the first two (2) items, along
with any other two (2) items listed below: . . . . ” The list consisted of nine (9) items which
represented concrete changes from existing terms and conditions of employment. @x.  30)

25. Faced with these proposals, the Union representatives laughed and walked out of
the meeting (Tr. 381, 30, 41, 451). At no time, during this meeting, did the Union protest
that an agreement had already been reached on the matters under discussion. (Tr.  534, 381,
454, 490, 502)

26. No agreement on an early retirement or “golden handshake” was ever reached
between the parties.

27. At each of these meetings, between Byer and the Union representatives, over
budget crisis and layoff/elimination issues, Byer stated that the meetings were discussions,
not negotiations. (Tr. 441-42, 535, 371-381)
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28. In addition to the seventeen (17) members of the Local 233 and Local 1338
bargaining units, who were laid off, there were many others in other bargaining units who
lost their jobs through layoff or whose positions remained unfilled  or were eliminated due to
attrition, although there were no layoffs among the twenty-two (22) non-bargaining unit
employees (Tr. 354-355). Although non-unit employees received a 5% wage increase on
July 1, 1991, this was 1 l/2 % below the increase received by unit personnel on that date.
(Tr. 407, 485)

29. The layoffs of Local 233 and Local 1338 were not motivated by anti-Union
animus, but by management’s view that layoffs were needed to address the City’s financial
problems.

Facts Invohi.n~  Emdovee Bissonnette

30. Phil Bissonnette was a yardman/watchman  until his position was eliminated in
September 1991 (as announced July 1, 1991). This position is in the Local  1338 unit. (Tr.
52, 54)

3  1 . Bissonnette guarded the Public Works vehicle yard and garage at night and
performed many other functions as well (Ex.  25). Bissonnette worked second shift on some
days and third shift on other days. Other shifts aIso had a yardman/watchman  providing
coverage on all shifts. (Tr. 52-58, 65-66)

32. Currently, only one shift has a yardman,  Joe McGinn,  also a member of the
Local 1338 bargaining unit. He has taken over certain duties formerly performed by
Bissonnette on the night shifts. (Tr. 63-67)

33. Among his other duties Bissonnette pumped gas for Town employees and kept
gas records. (Tr. 52-58)

34. Currently, gas records are kept via an automatic card, which is used by Town
workers gassing up. An electric fence provides yard security. An answering machine takes
calls that were formerly taken by Bissonnette. (Tr. 56-57, 131-132)

35. At the time of the hearing, the Police Department, the Fire Department, and the
Sewer Department were dispensing their own gas (Tr. 133-136). In the past, the Police did
not pump their own gas, although the Public Works and Water Pollution Department did
pump their own, and the Fire Department did so at times. (Tr. 134, 147)

36. Joseph Fortier  was a parts chaser for seven (7) years until his job was eliminated
in July 1991. The position was in the Local 1338 bargaining unit. (Tr. 70-71)

7



37. Fortier’s duties included picking-up parts for City vehicles, and he was the only
one performing that function prior to his job elimination. (Tr. 70-71)

38. On one occasion, since his job was eliminated, on or about June 1991, the Police
Department allegedly picked-up a part for a police vehicle. On other occasions the work has
been done by another unit member. (Tr. 79)

Facts hwohin~ Em~lovee  Barrett

39. Claire Barrett was a clerical employee in the Bristol Fire Department for thirteen
(13) years prior to her layoff on June 24, 1991. (Tr. 156-158)

40. Barrett worked for the Fire Marshal/Fire Prevention officer and the Deputy Fire
Marshal/Fire Inspector. Both the Fire Marshal and his deputy are members of the
Firefighters bargaining unit, represented by Local 773 of the International Association of
Firefighters.

41. Barrett’s duties are summarized in a job description (Ex.  26) and in actual
practice included the following:

-recording or “log,tig”  all  the fire  reports prepared by Deputy
Chiefs and sending the reports to the State;
-typing the monthly reports for the alarm superintendent and
performing other reporting and typing work for him;
-typing and f%ng  day care notices;
-filling in for the administrative assistant in her absence;
-recording data from inspections;
-sending letters involving abatement orders;
-typing affidavits concerning violation of fire codes;
-photocopying
-preparing blasting permits for signature and insuring that the
Ne data was current and complete;
-preparing locator cards;
-running the Smoke Detector Program;
-running the Invalid Program;
-answering phones and taking messages;
-coordinating tours of fire stations

(Tr. 263-267; 1.56-163)

42. Prior to the layoff there were two (2) office employees in the Fire Department,
i.e., Barrett and the Fire Chief’s administrative assistant, who is not a member of the
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bargaining unit. After the layoff, only the Chief’s administrative assistant remained. (Tr.
262-263)

43. Prior to the layoff, if Barrett was out sick or on vacation, no one did her work,
with the exception of blasting permits (‘I?. 164-272). The other work simply was held
pending Barrett’s return. If Barrett was out, the blasting permits were prepared by the
blaster or printed by the Fire Marshal; this happened about five (5) times per year. (I’r.
274)

44. Since the time of the layoffs, the Fire Marshal and his Deputy have been typing
fue reports, wing  affidavits, typing investigatory reports, logging fire records, preparing
fire  reports for state records, photocopying, reviewing blasting permits (which are now filled
out by the blasters) and taking phone messages. The Invalid and Smoke Detector Programs
have been canceled. The coordination of firehouse tours is no longer performed; the contacts
by the pub& for tours are made directly with individual stations. (Tr. 268-272)

45. Prior to the layoff, the Fire Marshal would sometimes photocopy, but not very
often. He would also answer the phone, if he was the only one in the office, but normally it
was answered by Barrett. (Tr. 275)

46. As of the hearing in April 1992, Barrett was employed for the Town in its
Welfare Department.

Facts Involving  Em~lovee  Hardy

47. Patricia Hardy was employed as an administrative assistant for ten (10) years in
the Bristol Youth Services Department. Her position, the only clerical one within that
Department, was contained within the Local 233 bargaining unit. (I?.  170)

48. On June 24, 1993, she was laid off from the position, which left the Youth
Services Department staffed by its Director, Eileen McNulty  and a Youth Advocate, Debbie
LaBella,  neither of  whom are included in the Local 233 bargaining unit. (Tr. 171, 177)

49. The administrative assistant has a job description (Ex.  29). Among the duties
performed by Hardy prior to her layoff were the following:

-all clerical and office work for the Department;
-entering client data on the computer;
-answering telephones;
-preparing requisitions and billing, and forwarding payments to
the contractors;
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-preparing and distributing agendas and budget reports for the
Youth Commission meetings;
-scheduling appointments, workshops and conferences for the
director and the advocate;
-preparing payroll data, providing it to the payroll department,
and answering any questions the payroll department had.

(Tr. 171-173, 197)

50. When Hardy was absent, prior to her layoff, payroll forms were fIlled  out by
Director McNulty and pressing requisitions were processed by McNulty. Other work was
saved for Hardy’s return. (Tr. 242-243)

5 1. Prior to Hardy’s layoff, the Director answered her own phone line, and Hardy
answered that of the Youth Advocate. At times, the Youth Advocate and the Director
answered the phone, if Hardy was busy, and occasionally, if Hardy was at lunch. In
Hardy’s absence, the phone was either covered by a unit member filling  in or by the
switchboard. (Tr. 184, 187-189, 243)

52. Since the layoff, unit employee Barrett, who has been assigned to the Welfare
Department, has at times worked in the Youth Services Department doing work formerly
performed by Hardy including answering phones, typing and doing purchase orders (Tr. 190-
192). Specifically, she did such work for about an hour a day over a two-three month period
commencing in August or September 1991 (Tr. 190-194). Other unit employees performed
clerical work for four (4) hours a week in the Youth Services Department as “floaters”
during a six-week period in the spring of 1992 (prior to the April 1992 hearing herein). (Tr.
244, 246)

53. The contract provides for certain interdepartmental transfers in Article XXIII,
Section 23.8. (Ex.  1)

54. Since Hardy’s layoff, when no unit employees have been temporarily assigned as
floaters to the Youth Services Department, Director McNulty has typed invoices. (Tr. 248,
250)

55. On October 28, 1991, Hardy was recalled from layoff and employed in the
Bristol Public Works Department, where she was still working as of the time of the April
1992 hearing herein. (Tr. 171, 193)

56. Since Hardy’s layoff, Director McNulty has completed the payroll sheet,
delivered it to the Payroll Department, and answered any questions pertaining to the Youth
Services payroll (Tr. 197). She has also typed grants except during the six-week period in
the spring of 1992 when floaters assisted. McNulty has also answered phones part of the
time, and at other times the calls are transferred to another department (Tr. 246-247). When
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a floater has been in the office, McNulty  has spent about one-half hour to an hour per week
on functions previously performed by Hardy. When no floater is present she spends about
two and one-half to four hours per week on such work. (Tr. 248-250)

Facts hvohd.n~  Elm~lovee  phelan

57. Dorothy Phelan worked as a clerical employee in the Veterans and Handicapped
Services Department for twenty-nine (29) years until her layoff on June 24, 1991. Her job
title was “senior clerical” and she worked as secretary to the Director of Veterans/Handicap
Services, a position held by Alphonse Santucci at the time of the layoff. She and Santucci
were the only employees in their department. (Tr. 200-201)

58. Phelan had a job description (Ex.  28),  and in practice performed the following
duties:

-filing
-bookkeeping
-answering inquiries from veterans and their dependents about
available benefits
-referring clients to government agencies
-filling out and filing of their applications
-answering phones
-typing of forms, requisitions, payroll reports, absence reports,
and budget reports
-photocopying

(Tr. 200-205,  277-279)

59. There was considerable overlap between Phelan’s duties and those of Director
Santucci, with Santucci being charged with a greater responsibility in the handling of client
matters.

60. Prior to the layoff, it was common for Santucci to answer phones, photocopy,
take and fill out applications, make referrals to other agencies and answer inquiries of
clients. At times he also did requisitions for supplies. If Phelan was absent he did the
payroll, but the payroll preparation and handling of questions about the payroll was normally
handled by Phelan. He shared many of the same duties as Phelan. (Tr. 205-209, 282-283)

61. After the layoff of Phelan, Santucci did all the answering of phones,
photocopying, taking applications and answering inquiries. He did not do typing. (He wrote
out his correspondence as he had done before the layoff.) After the layoff, he also did the
preparation of payroll data and answered any questions that arose about the payroll. (Tr.
276-287)
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Facts Involvine  Em~lovee  Parks

62. Delores Parks was a Senior Clerk in the Department of Aging for one and one-
half years prior to her layoff in early July 1991. (‘I’r. 210)

63. Prior to her layoff, Parks was one of three members of the Local 233 bargaining
unit employed in the Department of Aging. The Director of the Department was, and
remains, John Pringle, who is not a member of the Local 233 bargaining unit. (‘Jr.  211-212,
236)

64. Parks was the receptionist and her duties were to answer phone calls, answer
questions (including questions about programs and insurance), schedule counseling
appointments for members, sign up new members, type much of the office correspondence,
type other material, assist in typing the newsletter each month, and do all riling. (Tr. 211-
2 1 2 )

65. Prior to Parks’ layoff, a senior citizen newsletter was written primarily by the
Director of Aging, with some writing being done by a unit employee, Irma Schaffrick. The
newsletter was typed by unit employees including Parks. (Tr. 214)

66. Since Parks’ layoff, the duties of receptionist have primarily been performed by
one of the other bargaining unit cleric&. However, at times a senior citizen volunteer,
Bessie Axelrod, has provided short term phone coverage during staff meetings or lunch
hours. For about six (6) years (as of April 1992) Axelrod has volunteered for the Senior
Center about four (4) days a week, and always answered the phone as needed. (Tr. 226-228)

67. Since the layoff, the newsletter has ordinarily been typed by the remaining
bargaining unit employees, with the exception of a portion written by the Friends of Bristol,
a volunteer support organization, concerning the Friends’ activities. The Friends’ portion of
the newsletter, which focuses on fundraising and special events, has been typed by the
business manager of The Friends since September 1991, and this portion has comprised
between 25 and 35% of the newsletter. (Tr. 229-234)

68. As of December 30, 1991, Parks returned to work for the City, but was working
in the Public Works Department.

CONCLUSIONS OF LAW

1. An employer has no duty to bargain concerning the decision to eliminate positions or
institute layoffs, since such subjects are not mandatory subjects of bargaining.

2 . The City did not breach its duty to bargain in good faith concerning the decision to
eliminate positions or layoff employees, since it was under no duty to bargain this decision,
and did not, in fact, engage in negotiations on this subject.
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3 . The layoffs of employees in the Local 233 and Local 1338 bargaining units were not
motivated by anti-Union animus and conformed to the existing contract as negotiated by the
parties.

4. The City’s actions, with respect to the duties of employees Bissonnette, Fortier,  and
Parks, did not breach its duty to bargain in good faith concerning the transfer of bargaining
unit work.

5 . The City did breach its duty to bargain in good faith and thus commit prohibited practices
by unilaterally transferring to non-unit employees the following duties formerly performed by
the following named employees:

Employee Barrett: typing and logging reports. Forwarding
reports to the State, blasting permits, and photocopying;

Employee Hardy: payroll work and typing of grants;

Employee Phelan: payroll work.

6. The City did not otherwise breach its duty to bargain in good faith with respect to duties
of employees Barrett, Hardy, and Phelan.

DISCUSSION

a. The Elimination of Jobs and Layoffs

The Union’s first allegation is that the City unilaterally implemented job eliminations
during negotiations for the same, and, therefore, breached its duty to bargain in good faith.
We find no such breach, and, therefore, fmd no prohibited practice because, a) the City was
under no duty to bargain concerning the decision to eliminate jobs or institute layoffs, since
such subjects are not mandatory subjects of bargaining; b) the parties were clearly not
engaged in negotiations concerning those matters, but rather were engaged in discussions,
which both parties clearly understood were taking place outside of the realm of genuine
collective bargaining.

We first  explain our conclusion that the City was under no duty to bargain concerning
the decision to eliminate jobs or institute layoffs. It is well established that these topics are
not mandatory subjects of bargaining. Town of Stmtford,  Decision No. 999 (1971); C’@  of
Waterbury, Decision No. 1436 (1976); West Haven BoanI  of Education, Decision No.
1363 (1976). Moreover, it is clear that the parties considered the decision to layoff
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employees a management prerogative, as the contractual provisions concerning layoff, while
extensive, were limited to the procedures and impacts of layoffs.

When budget problems prompted the City to search for cost-savings measures, it
elected to involve the Union in that search through a discussion process. We believe it did
so with good will. Eventually, the Union chose to participate in discussions, but the City
made it crystal clear, at each discussion session and in its letters, that these sessions were not
negotiations. The Union was equally careful to limit these sessions to discussions because it
wanted to avoid reopening the contract. The fact that the give and take at these sessions may
have mirrored what takes place at negotiations did not transform the parties dealings into
something that was then constrained by the criteria of the duty to bargain in good faith, and
its accompanying requirement that a party not make unilateral changes in a subject under
negotiations unless it meets certain requirements. Nothing in the Act barred the City from
eliminating positions and/or  laying off employees even during the course of these
discussions.

If the parties had reached agreement on cost-savings measures such as early
retirements or “golden handshakes”, they might have agreed to reopen the contract to reflect
that agreement. In that case, there might have been a point at which the parties were
involved in negotiations within the coverage of the Act.

The Union appeared at the hearing to have been claiming that a binding agreement
had been reached, and made much of this issue, in testimony; as a result, the City countered
with extensive testimony and argument. However, no allegation of a repudiation of an
agreement appears in the complaint nor in the Union’s brief. To avoid any cloudiness on
this issue, we note our linding  of fact that no such fInal agreement of the parties was reached
on early retirement or “golden handshakes” or the other proposals under discussion at that
time.

b The Allegation That The Layoffs and Job Eliminations Were Motivated bv
Aki-Union  Animus.

The Union’s claim rests on the argument that once it “became obvious that the Union
would not reopen the contracts, the City then laid off only bargaining unit employees, while
granting non-bargaining unit employees salary increases”. The record discloses that there
were numerous layoffs beyond those in the Local 233 and 1338 bargaining units, although
there were none among employees who did not belong to any bargaining unit. Thus, the
Union’s “anti-union animus” claim would have to rest on a claim that the City harbored
animus against &l the bargaining units. There is no record evidence to support this premise.
Also, there is no evidence that any hostility or animus has been expressed against the Union
activities of those within the units involved herein, nor does that assertion fit with the facts
presented to us -d i.e., the City went out of its way to propose and encourage discussions
with the Unions on cost-saving measures. Unlike the Unions, we do not interpret as “thinly
veiled threats” the letters of Personnel Director James Byer in which he stated that
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“inasmuch as the Union has decided to exempt itself from working with the City to address
the current fiscal crisis, the City administration will move forward to make the tough
decisions necessary to remedy the problems at hand.” Rather, we read these as practical
statements of the reality that followed from the Union’s unwillingness to enter discussions as
previously proposed by the City, at a time when the prospect of layoffs had already been
identified as a real possibility.

Certainly, a municipality has the right to request discussions with a union in an
attempt to find alternative cost saving measures that will avoid layoffs. Practically speaking,
if the union wasn’t going to assist in identifying those alternative measures, this left the City
to think and act alone. If it found no other solutions, the City had a right to pursue the
layoffs permitted by the contract. We see no illegal threat in a City’s setting forth, as it did
here, the actions which it had a right to take. And certainly, since the layoffs had already
been identified as a real possibility, the statement does not indicate that the layoffs were
taken as a punishment for the union’s failure to discuss alternatives.

In sum, the fact that the possibility of layoffs became a reality has not been
demonstrated to be an anti-Union measure, and we find the absence of layoffs among non-
unit staff to be insufficient evidence on which to base an inference of improper motivation.
With respect to the alleged raises granted to non-unit employees, we note only that although
a raise was given to non-unit employees on July 1, 1991, it was 1 l/2 % below the raise
received on the same date by the employees in the Local 233 and Local 1338 units.

c. The Alleged  Contractim-Out  of BaPaininP  Unit Work

The Union’s allegations on “contracting out” or transfer of unit work out of the
bargaining unit involves several different employees and fact situations. We assess them
separately applying our existing doctrines to the facts involving each employee. Our
doctrine, with respect to transfer  of bargaining unit work to non-unit employees, has been
stated as follows:

“It is well-settled that in the absence of an adequate defense an
employer commits an illegal refusal to bargain and thus a
prohibited practice under the Act when it unilaterally contracts
out or assigns to non-bargaining unit personnel work which has
been performed exclusively by bargaining unit employees.”
PhzinviZZe  Boa&  of Education, Decision No. 1192 (1974); City
of Milfod,  Decision No. 1849 (1980); Town of East Haven,
Decision No. 2020 (1981); Board of Education of the City of
Hartfoni,  Decision No. 1938 (1980); Cily  of Waterbury,
Decision No. 1436 (1976); City  of Watertown, Decision No.
2515 (1986).
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The doctrine has been recently applied in Me&~~~~litan  II&&  Comnzissi&  Decision
No. 3093 (1993) and Metmpolitan  Dzkfricf  Commistin,  Decision No. 3116 (1973) (Appeal
pending) (Hartford Superior Court, Docket No. CV-93-0530104-S). In the latter case, we
also referred to our related “shared work” doctrine, which may form the basis of a valid
defense, and which provides that “where work has by practice been shared between
bargaining unit and non-bargaining unit workers in the past, then the reassignment of that
work from unit to non-unit individuals, including “contracting out,” will not constitute a
violation of the Act. Pkzinville,  supm;  Hartfont&  supm;  Waterbury, supm;  C&y  of Eizst
Haven, Decision No. 2020 (1981).

There are also other elements of the shared work doctrine which apply in the instant
case. Specifically, if, in the past, disputed work has been performed by non-unit employees
only  on an occasional basis, this is not sufficient to constitute “shared work”. &
Thomaston  Board of Edz~alion, Decision No. 3008 (1992) (occasional performance of
clerical work by an assistant principal did not constitute shared work). Metropolitan  Llisfricf
Commission, Decision No. 3116 (1993) p. 14 (infi.nitesimal  quantum of work performed by
outside contractor does not constitute “shared work”); compare Vernon Board of Education,
Decision No. 2620 (1988). (past performance not de minimus)  On the other hand, when a
complaint alleges illegal transfer of bargaining unit work to non-unit employees, no violation
of the duty to bargain will be found where the work transferred is de minimug. Thomaston
Boatd  of Education, supm;  State of Conneciicuf,  Decision No, 2466 (1986); City  of
Hartford, Decision No. 3049 (1992) (Appeal pending) (Hartford Superior Court, Docket No.
CV-93-05 19483-S)

c. 1. Emulovee  Bissonnette’s  Duties

We find no merit in the Union’s allegation of improper transfer of unit work away
from Bissonnette when the second and third shift positions of yardman/watchman  were
eliminated, and Bissonnette was laid off. Rather, by this’ time, much of Bissonnette’s work
load was taken care of by a protective fence around the yard and by an answering machine.
Some of his work was transferred to Yardman  McGinn,  but McGinn  held a unit position, and
thus, this work was not removed from  the unit at all. The only other change was that the
Police started to pump their own gas. However, before this time, the gas pumping was
already shared with non-unit employees, namely the Public Works and Water Pollution
Department workers. Therefore, the Union has failed to prove a necessary element of
improper transfer of unit work -- i.e., that the work had previously belonged exclusively to
bargaining unit employees. Ptbirtville  Boani  of Education, supm;  Milfooni,  supm;  Town of
East  Haven, Decision No. 2020 (1981); Board of Education of the City  of Haq’ford,
Decision No. 1938 (1980); Wkzterbuly,  supm.
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c. 2. Em~lovee  Fox-tier’s Duties

The Union’s case for improper transfer of unit work here rests solely on the record
evidence that on one occasion, since Fortier’s job of “parts chaser” was eliminated, the
Police Department picked up a part for a police vehicle. The facts show that in other
instances, since the layoff, the work has been done by another unit employee. The Union’s
case fails as the cited instance involving the Police was isolated and de minimus  and,
therefore, insufficient in character to constitute action in violation of the duty to bargain.
See Thomaston  Board of Education, supm;  State of Connecticut, supm.

3 Em~lovee  Barrett’s &ties. .

A review of the facts involving Claire Barrett reflects that the Fire Marshal and his
deputy have assumed a substantial amount of her duties, especially the typing and logging of
reports and forwarding of reports to the State. The record establishes that this typing work
was not shared with the non-bargaining unit fire  marshals, in the past, but was only done by
Barrett. The Fire Marshals are also doing photocopying. Although the Fire Marshal said he
had photocopied in the past, he stressed that this had not been very often. We do not
consider the occasional photocopying he performed before to be sufficient to constitute
genuine sharing of this work. See Thomaston  Bead  of Education, supm; Metropolitan
District Commission, Decision No. 3 116 (1993). The Fire Marshals are currently handing
out blasting permits (although the permittee tills them out now instead of the Department)
and compiling the data for those permits. They only did this work about five (5) times a
year in the past, i.e., when Barrett was out of the office. We do not consider that sufficient
to be genuine sharing of work. In sum, we conclude that certain of Barrett’s duties have
been transferred to employees outside of the Local 233 bargaining unit, specifically the
typing and logging of reports, forwarding certain reports to the State, blasting permit work,
and photocopying. We do not find  these duties to have been shared genuinely in the past
and, therefore, the transfer of those duties required bargaining with the Union. Since such
bargaining did not occur, a prohibited practice was committed by the City.

As a remedy, we order the City to reassign the above-described, transferred duties to
a bargaining unit employee, to bargain with Local 233 concerning the proposal to transfer
out of the unit those duties set forth above, and to make whole Barrett and/or any other
employees for any loss they suffered as a result of the transfer of those duties. Since it is
not clear, 1) how staffing of unit employees will or should have occurred to enable
performance of those duties, nor, 2) whether or not a full-time or part-time clerical position
would have been retained in the Fire Marshal’s office if those duties had remained assigned
to unit employees, it may be necessary to address the “make-whole” issue in our compliance
process, in the absence of an agreement between the parties.’ We suggest that the parties

1  We take administrative notice of the stipulated arbitration in City of Bristol, Case  NO. 9192-A-282 (1993)
involving Barrett in which the City agreed to “make the grievant whole if the State Board of Labor Relations
lids that the grievant’s  work was illegally subcontracted”.
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discuss compliance with this Board’s Agent, John Kingston, who may direct unresolved
compliance issues to this Board under our Regulations, 57-471-35.

f. 4. ‘I’heDuties  of Em~lovee Hardy

The evidence establishes that Director McNulQ  is performing clerical work formerly
performed by employee Hardy, specifically payroll work, typing of grants, and that for most
of the period between the layoffs in June 1991 and the time of the hearing this has occupied
at least two and one-half to four hours of McNulty’s  workweek. We do not consider this
work to be $e  minimus. Also, we do not consider the occasional performance of this work
by McNulty in the past, especially when Hardy was absent, to constitute genuine sharing of
this work. Thus, we conclude that clerical bargaining unit work (payroll, typing) has been
transferred to non-unit employees without the required bargaining with the Union on this
subject. While McNulty  is doing some additional work with answering phones, the evidence
establishes that McNulty had shared this work in the past. In any case, many of the calls are
now referred to the switchboard or to other departments.

We order the City of Bristol to restore the payroll work and typing of grants to a
bargaining unit employee and to negotiate concerning any proposed transfer of those
functions to non-unit employees. We also order the City to make whole unit employees for
any losses they suffered as a result of the transfer of those duties, and to follow the same
approach as to this remedy, which is set forth above concerning employee Barrett’s duties.

The Duties  of EmDlovee  Phelan

We conclude that, with the exception of payroll data work, the duties of employee
Phelan, which are now being performed by Santucci, were ones which he had shared with
her repeatedly and extensively prior to the layoff. Therefore, there was no requirement that
the City bargain concerning Santucci’s performing all those duties, other than the payroll
work, for the department after the layoff. With respect to the payroll work, we conclude
that it was not truly shared between Phelan and Santucci in the past, and thus, the proposed
transfer of the payroll work to Santucci required bargaining in advance with the Union.
Since bargaining concerning the transfer of payroll work did not occur, we order that the
payroll duties now performed by Santucci be returned to a bargaining unit employee and that
bargaining unit employees be made whole for any loss suffered. We direct the parties to
deal with the make whole issue as they have been instructed to do in the case of Employee
Barrett.

c. 6. The Duties of EmDlovee  Parks

We conclude that there has been no illegal transfer of Parks’ duties to non-unit
personnel. While a volunteer is answering phones, volunteers did so in the past, although
perhaps somewhat less frequently than at the present time. Thus, this would be considered a
continuation of the “sharing” of work, and did not require collective bargaining. With

18



respect to the monthly newsletter, we note that the writing of articles had been shared with
non-unit employees in the past; in fact the director wrote most of the articles. Currently, the
Friends of the Bristol Senior Center are also writing articles, which represents additional
sharing of work that does not belong exclusively to the unit. Incidental to this, the Friends
are also typing their own articles each month, which amounts to about ten (10) pages of
typing per month. We consider this small quantity of work to be de mini&,  and, therefore,
do not reach the issue of whether management solicitation of volunteers to do unit work
constitutes a prohibited practice.

By virtue of and pursuant to the Power vested in the Connecticut State Board of
Labor Relations by the Municipal Employee Relations Act, it is hereby ORDERED that the
City of Bristol:

I. Cease and desist from transferring out of the bargaining unit, without bargaining
with the union, the work described below.

IL Take the following affirmative  action which the Board finds will effectuate the
policies of the Act:

A. Immediately transfer the following duties to a bargaining unit employee:

1. Typing and logging reports, forwarding certain reports to the
State, blasting permit work and photocopying formerly
performed by employee Barrett.

2. Payroll work and typing of grants formerly performed by
employee Hardy.

3. Payroll duties formerly performed by employee Phelan.

B. Make whole employees Barrett, Hardy, Phelan and/or any other
employees for any loss they suffered as a result of the transfer of the
above-described duties out of the bargaining unit.

C . Bargain in good faith with the union regarding the transfer of the
above-described duties.

D. Post immediately and leave posted for a period of sixty (60)
consecutive days from the date of posting, in a conspicuous place
where the employees of the bargaining units customarily assemble, a
copy of this Decision and Order in its entirety.
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E. Notify  the Connecticut State Board of Labor Relations at its office in
the Labor Department, 200 Folly Brook Boulevard, Wethersfield,
Connecticut, within thirty  (30) days of the receipt of this Decision and
Order of the steps taken by the City of Bristol to comply herewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/Margaret A. Lareau
Margaret A. Lareau,
Chairman

s/Patricia V. Low
Patricia V. Low,
Board Member

s/Cornelius J. Scanlon
Cornelius J. Scanlon,
Board Member

TO:

Michael E. Foley, Esq.
Pepe & Hazard
Goodwin Square
Hartford, Connecticut 06103-4302

J. William Gagne, Jr., Esq.
207 Washington Street
Hartford, Connecticut 06106

Barbara J. Collins, Esq.
21 oak street
Suite 400
Hartford, Connecticut 06106
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Brian Clemow, Esq.
Shipman  & Goodwin
One American Row
Hartford, Connecticut 06103-2819

Mayor Frank N. Nicastro, Sr.
City of Bristol
City Hall
111 North Main Street
Bristol, COMectiCUt  06010

James Byer
Personnel Director
City of Bristol
City Hall
111 North Main Street
Bristol, Connecticut 06010

Nicholas D’ Andrea,
Staff Representative
council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Connecticut 06051

Susan Creamer, Esq.
council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Connecticut 06051
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