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DECISION AND CER~CATION

On October 17, 1991, Local 1303, Council 4, AFSCME, AFL-CIO (the Union) filed
a petition with the Connecticut State Board of Labor Relations (the Labor Board) seeking to
represent a unit of employees at the Recycling Center (the Recycling Center) in the Boiough
of Naugatuck (the Borough). On March 4, 1992, Assistant Agent Ronald Napoli issued his
Report, recommending that an election be directed. On March 27, 1992, Board Agent John
W. Kingston ordered an election to determine whether the Recycling Center’s employees
desired to be represented by the Union.

An election was held on April 4, 1992.

On April 10, 1992, the Borough filed a Brief in Opposition to the Assistant Agent’s
Report of March 4, 1992, pursuant to $7-471-16(b)  of the Regulations of Connecticut State
Agencies (Conn. Agencies Regs.). The Borough objects to the election based on its assertion
that the subject employees are part-time, “seasonal” employees. In its Brief, the Borough
argues that the Center’s employees are excluded from coverage of the Municipal Employee
Relations Act (the Act) because they work an insufficient number of days to qualify as
employees within the meaning of the Act.



Based on the Borough’s objection and pursuant to COM.  Gen. Stat. $7-471,  this
matter came before the Labor Board at a hearing held on September 29, 1992. At the
hearing, both parties were provided full opportunity to present evidence, examine and cross-
examine witnesses and make argument. The parties submitted a stipulation of facts and
exhibits. The Borough declined to file a post-hearing brief and the Union filed a written
brief on November 11, 1992. Based on the record before us, we make the following
findings of fact based on’the  parties’ stipulation, conclusions of law, and certify the results of
the election.

STIPULATED FACTS

1. The Union is an employee organization within the meaning of the Act.

2. The Borough is an employer within the meaning of the Act.

3 . On October 17, 1991, the Union Ned a petition with the Labor Board seeking
certification as the exclusive representative of all full-time and part-time employees of the
Borough who work at the Recycling Center.

_-

4 . An order of election was issued on March 27, 1992, by the Labor Board.

5 . On or about October 17, 1991, the number of employees working at the
Recycling Center was five (5). At the time of the hearing, there were three (3) employees
working at the Recycling Center.

6 . The Recycling Center is open on Thursdays and Saturdays only.

7 . Since June 1991 through the date of the hearing, the three (3) employees at the
Recycling Center worked on a rotating schedule so that no more than two (2) employees
work on any given day on which the Recycling Center is open. The employees each work a
minimum of one day each week and a maximum of two days each week throughout the
calendar year. (Tr. 6-7)

8 . Prior to July 1, 1992, the Recycling Center was open for eight (8) hours on
each day the Center was open. Thereafter, the hours have been reduced to six (6) hours on
each day that the Center is open.

9M. No employee at the Recycling Center works more than seventy-eight (78)
calendar days in a calendar year.
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DISCUSSION

We must decide whether the part-time employees at the Recycling Center are
employees within the meaning of the Act and whether they, therefore, have the right to elect
a bargaining representative under the Act.

To make this determination, we must turn first to COM.  Gen. Stat. $7-467(2)  and $7-
467(3).  These provisions define which employees have collective bargaining rights,
including the right to elect a bargaining representative. The relevant language is the
following:

,t . . . (2) ‘Employee’ means any employee of a municipal employer, whether
or not in the classified service of the municipal employer, except elected
officials, administrative officials, board and commission members, certified
teachers, part.-time  emulovees  who work less than twentv hours oer  week on a
e-so&  basis, . . . (3) ‘Seasonal basis’ means working for 3 I>eriod  of not
more than one-f-ndred  twentv  calendar days in any calendar year . . . .”
(Emphasis  added)

The Connecticut Supreme Court  recently construed these provisions in Poficcl
Depurtment  of the  Tbwn  of Widsor  Lacks  v State Boati  of Labor  ReLattnns,  et al, 225
COM.  297 (1993).  In ?hat case, the Supreme Court held that a municipal employee w,as
covered bv the Act I?~cailsc  he was employed continuously throughout 1986 and cor.tinuozs~~
for seven 17)  months in 1987, both of which were periods in excess of 220  days per  calendar
year. Thcrcfore? the emploY  .1-p~  did not work on a seasonal basis. The Court reached its

l conclusion even though the z-ii rz1oyee.h.  Windsor Zhcks  worked only lQ5  dqs in 1916  ar,d
92 days in 1.987.

The Supreme Court reached its conclusion by applying the following hvoqut test to
determine if an empioyee  f&s within the Act:

“First, we dete,mine  whether the individual is employed on a
seasonal basis. If we determine that an individual is not a
seasonal employee, then the individual is covered by MEM
[the Act]. Coverage is required  because MERA excl.udes  only
those employees who work less than twenty hours per we& fa
a ceriod  of fewer than 120 davs oer  calendar vear,
Accordingly, one who is employed for a period of more than
120 days per calendar year is covered by MERA regardless of
the number of hours worked per week. Only if the employee is
seasonal do we need to go further in our analysis by asking
whether the employee works fewer than twenty hours per week.
Under the second part of our analysis, a seasonal employee who
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works fewer than twenty hours per week is not covered by
MERA. A seasonal employee who works twenty or more hours
per week is, however, covered by MJZRA.”  Id. at 302-303.

The central issue to this case is the meaning of working “for a period of” fewer than
120 days. As we have stated in the past when applying this statute:

”
. . . the 120 days does not refer to a sum of days in a year,

but rather to a period of days. The term ‘period’ - as well as
the term ‘seasonal’ -- refers to a sequential running of time, an
interval, not to a tally of randomly spaced work days . . . .”

Town of Redding,  Decision No. 2959 (1991),  5-6.

In Redding,  we concluded that part-time dispatchers who worked as little as one shift
every two weeks, for a total of 26 days worked in a year, were still employees under the Act
since they worked on an ongoing basis over the period of a year. _-

. In Wzdsor  Locks,  the Supreme Court applied the same construction of the statute
noting that:

”
. . . [i]f  the legislature had intended to refer to the actual

number of days worked, it would not have usexl  the phrase ‘for
a period of.’ Instead, the statute would have read  ‘working not
more.than one hundred twenty calendar days in any calen&
year.’ ” Id. at 302.

When we apply the Supreme Court’s test to’the facts now before us, we conclude that
the subject employees are not seasonal. The Borough asserts that because “the subject
employees work less than one hundred twenty (120) calendar days in a calendar year” the
employees are seasonal. (set Ex. 2). However, the Borough’s construction of the statute is
identical to the “rigid” construction .rejected  by the Supreme Court in Windsor Locks. The
Supreme Court criticized such construction because it:

”

. . . affords no protection to individuals who are employ4
continuously throughout the calendar year, but simply work less
-than 120 days, [and] contravenes the legislative intent to afford
bargaining lxot.xtion  whenever reasonably possible. ’

Windsor Locks, 304.

As discussed above, the number of days on which an employee actually works is not
the determining fact. The determining fact is the length of the period of time during which
the employee works. In this case, it is undisputed that the employees work throughout the
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calendar year with each employee working either one or two days in any given week.
Therefore, each employee works for a period of approximately 365 days, and therefore
clearly works more than a I&& of 120 days in each calendar year.

Since the employees are not seasonal, they are covered by the Act and are afforded
the right to elect a bargaining representative under the Act.

DECISION AND CERTIFICATION

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the Municipal Employee Relations Act, it is hereby

ORDERED that: The objections to the Order Of Election are overruled, and

CERTIF’IED that: Local 1303, Council 4, AFSCME, AFL-CIO has been selected as
the representative for purposes of collective bargaining by a majority of-all part-time
employees of the  Borough of Naugatuck’s Recycling Center and that Local 1303, Council 4,
AFSCME, AFL-CIO is the exclusive bargaining representative of all part-time employees of
the Borough of Naugatuck’s Reqcling  Center.

s/Mar-et  A .  Lareau
Margaret A. Lareau,
ChiliIlllaIl

s/Anthonv Sbona
Anthony Sbona,
Board Member

s/Patricia V. ,.q
Patricia V. Low?
Board Member

- -
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TO:

M. Leonard Came, Esq.
Caine & Caine
35 Porter Avenue
Naugatuck, Connecticut 06770

J. William Gagne, Esq.
Gagne & Associates
207 Washington Street
Hartford, Connecticut 06106

Honorable Robert Paolino
Mayor
Borough of Naugatuck
Town Hall, 229 Church Street
Naugatuck, Connecticut 06770

Brian Powell
Administrator Assistant
Borough of Naugatuck
Town Hall, 229 Church Street
Naugatuck, Connecticut 06779

Nicholas D’ Andrea
Staff Representative
Council 4, AFSC~,  h.lFL-C!IO
444 East Main Street
NewBritain,  cOM&iCUt~665i

Susan Creamer, Esq.
Council 4, AFSCME, AFL-CIO
444 East Main Sbket
New Britain, Connecticut 06051

Barbara J. Collins, Esq.
21 Oak Street, Suite 400
Hartford, Connecticut 06106
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