
STATE OF CONNECTICUT
LABOR DEPARTMENT

CONNECTICUT STATE BOARD OF LABOR RELATIONS

INTHEMATTEROF

TOWN OF WINDSOR LOCKS

-and-

NATIONAL ASSOCIATION OF GOVERNMENT
EMPLOYEZS,  LOCAL RI-194

CASE NO. MPP-12,503

DECISION NO. 3154

November 10, 1993

A P P E A R A N C E S :

Richard Davis
For the Town

Edward Hour&m, Esquire
For the Union

DECI!SION  AND ORDER

On November 13, 1989, the National Association of Government Employees
(NAGE),  Local RI-194 (the Union) filed with the Connecticut State Board of Labor Relations
(the Labor Board), a complaint against the Town of Windsor Locks (the Town) asserting that
the Town had committed a prohibited practice in violation of the Municipal Employee
Relations Act (MERA  or the Act). The Union alleged that  the Town had cnmnitted  a
unilateral change in the past practice of “allowing civilian dispatchers to have lunch off the
premises,” as embodied in Special Order 89-13 dated October 20, 1989.

After a preliminary  investigation of the complaint, this matter came before the Labor
Board for a formal hearing on January 27, 1992, at which time the parties appeared  in
person and were represented by their respective representatives. Roth parties presented
testimony, other documentary evidence, and following the close of the evidence, each party
submitted a brief on March 19, 1992. Based upon the entire record, we now enter the
following findings of fact, conclusions of law, decision and order.



OF FACT

1. The Town of Windsor Locks is a municipal employer within the meaning of the Act.

2 . Local RI-194 is the exclusive representative of all civilian dispatchers employed by
the Town and is an employee organization within the meaning of the Act.

3. At all times relevant to this proceeding, the parties were subject to a collective
bargaining agreement governing the period from July 1, 1989, to June 30, 1992. (Ex.  1)

On September 12, 1986, the then Chief of Police of the Town of Windsor Locks
(&try  J. Carroll) issued a memorandum concerning “Dispatcher Meal Break” to all
supervisors. (Ex.  2)

5. This memorandum stated in relevant part:

I know it has been the practice in the past for them
&&tchers)  to eat in the vicinity of the radio and telephone and
not leave the building.

“We must adhere to the Union agreement. If a dispatcher
requests a meal relief, you will have to call someone off the
road or handle the relief yourself....” (Ex.  2)

6. Subsequent to the issue of this memorandum, dispatchers were permitted to leave the
building for meal breaks and enjoyed this benefit for three (3) years and two (2) months
prior to its discontinuance. (Tr.  p. 13)

7 . Negotiations fcr a successor collective bargaining agreement commenced in February
of 1989 for the period July 1, 1989, to June 30, 1992. (Tr.  p. 24)

S. This agreement was signed on September 22, 1989. (Ex.  1)

9 . As stipulated by the parties, Wii Gifford was appointed Acting Chief in January
of 1989, as Chief in April of 1989. (Letter of Stipulation, February 12, 1992)

10. It was further stipulated that Chief Gifford was not involved in the negotiations for
the agreement signed on September 22, 1989. (Letter of Stipulation, February 12, 1992)

11. The only relevant reference in the parties’ agreement was in Article 7 (Hours and
Overtime) in $A., as follows:

“The standard work week for civilian dispatchers shall be forty
(40) hours, consisting of five (5) days of eight (8) hours &
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we of a one-half (l/2) hour lunc break. Sun@  through
&&g&y....”  (Emphasis supplied.) (Pk.  1)

12. On October 20, 1989, Chief Gifford issued Special Grder  #89-13  concerning
“Dispatcher Meal Breaks,” stating in relevant part:

“Allowing the dispatchers a meal break will continue, however,
(sic) allowing the dispatchers to leave the building for meal
breakswillcease.” @x.3)

13. Also, under Special Grder  #89-13,  dispatchers were to be permitted to leave the
building during meal breaks on three stated holidays, with the breaks on those days
increasing from  thirty (30) minutes to sixty (60) minutes. (Ex.  3)

14. The reason given for the order was the occasional unavailability in the field of police
covering for absent dispatchers. (Tr.  p. 22, 35)

15. The order was to be effective at 11 P.M. on November 1, 1989, or twelve (12) days
after it was issued on October 20, 1989. (Ex.  3)

16. On October 24, 1989, the Union, in writing, requested Captain Murphy to negotiate
the above order. (Ek.  4A)

17. There was no reply to this request for negotiation. (Tr.  p. 15)

18. On October 30, 1989, the Union, in writing, requested that the above order be
rescinded and that the past practice on meal breaks  continue until ” . . . it can be negotiated.”
(I?.  p. 21; Ex. 4B)

19. On Gctcber  31, 1989, the President of the Union with two of the other three
dispatchers met with Chief Gifford  and Captain Murphy. (Tr.  p. 22)

2 0 . The Union was not asked for, nor did they volunteer, alternative options concerning
the claimed unavailability of police in the field due to filling in for dkqatchers  away from the
building on meal breaks. (Tr.  p. 23, 31)

2 1 . The Chief was not asked for, nor did he vohmteer,  alternative options concerning the
claimed problem of unavailability of police ofiicers  to cover for dispatchers while away from
the building on meal breaks.

-3-



CONCLUSIONS OF LAW

1. An employer’s unilateral change in an existing condition of employment, which
involves a mandatory subject of bargaining during the term of an existing collective
bargaining agreement, will constitute a refusal to bargain and a prohibited practice.

2. The subject of being able to leave the Employer’s premises during meal periods
effects a condition of employment and, as such, is a mandatory subject of bargaining.

3 . The Employer’s unilateral change of the past practice of allowing dispatchers to leave
the building on meal breaks constituted a refusal to bargain in good faith and a violation of
the Act.

DISCUSSION

An Employer’s unilateral change in an existing condition of employment, which
involves a mandatory subject of bargaimng,  will constitute an illegal refusal to bargain and a
prohibited practice under the Act unless the employer proves an appropriate defense. This
proposition is not questioned by this employer as applied recently, for example, in C%y of
&n&mi,  Decision No. 2991 (1992).

However, in this case, the Employer raises several defenses, which are not models of
clarity in expression or application. These arguments follow: (1) there is nothing in Chief
Carroll’s original memorandum of September 12, 1986, which allows employees to leave the
workplace during their lunch break, (2) even if there were such a pAract&,  it is irrelevant
because the Town, under the provisions of the Fair Labor Standards Act and Connecticut
Wage and Hour Regulations, has the right to require an employee to stay on the premises
simply because the employee receives pay for the meal brealr;  (3) allowing dispatchers to
leave the premises during meal breaks creates a safety hazard due to police unavailability in
the field (because of their covering for dispatchers on meal breaks) and because of budgetary
constraints precluding supplying police for both purposes; (4) even if the Town was required
to negotiate, bargaining occur&.

As for the first of these arguments, it is true that the language of Chief Carroll’s 1986
memorandum does not expressly authorize meal breaks to be “off premises,” however, it is
unrefuted that prior to the issuance of the memo, dispatchers could not leave the premises but
were allowed to take their breaks near the television. The memo stated: “(w)e  must adhere
to the Union agreement. If a dispatcher requests a meal relief, you will have to call someone
off the road or handle the relief yourself.” The clear inference of this language is that Chief
Carroll read the parties’ agreement to mandate meal breaks “off premises” at the request of
the dispatcher. In addition, the Union President testified that subsequent to Chief Carroll’s
memo, dispatchers were allowed to leave the building during meal periods. This testimony
went unrebutted. In fact, the testimony of Chief Gifford corroborates the Union’s claim. He
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testified that Chief Carroll’s order was unreasonable (Tr.  p. 38) and that his subsequent
memo not allowing dispatchers to leave the premises was a change (I’r.  p. 71). From this
evidence, we conclude that there existed a past practice of allowing dispatchers to leave the
premises during their meal periods.

As for the Town’s claim that the Federal and State regulations require the employer to
pay employees for on-site meal breaks, their relevance to the issues before us were not
established. For example, the Town submitted Federal Interpretive Bulletin #785.19(c)  under
the Fair Labor Standards Act concerning bona fide meal periods. This Section states “that it
is not necessary that an employee be permitted to leave the premises if he is otherwise
completely treed from duties during the meal period.” This argument completely
misconstrues the Town’s bargaining obligation. This is not a case of Federal wage and hour
law superseding  a State collective bargaining statute as the Town suggests.’ Although the
Chiefs order of not allowing dispatchers to leave the premises during meal periods may be
in fidl  compliance of Federal wage and hour regulations, there is nothing in those regulations
which precludes an employer from providing its employees with more favorable terms either
by contract agreement or past practice. In the present case, there has been a continuous and
clear practice of allowing bargaining unit members to take their meal breaks “off premises.”
Given that clear, continuous practice, the Town had a duty to bargain concerning any
proposed changes in permitting “off premises” meal breaks. The fact that federal wage and
hour regulations irequire  something less than what the town had provided by practice is of no
relevance to the disposition of this case.

As for the alleged unavailability of police substitutes (i.e., the reasons why the
employer felt a change in the practice was desirable), such reasons are not enough to justify
a change m negotiating with the Union. At the hearing, considerable time was spent
analyzing several incidents, which it was claimed could have been better handled if additional
personnel were available. However, the legitimacy of the employer’s reasons for taking
unilateral action is not determinative, Town of Wilton,  Dec. No. 2779 (1990). The Act
prevents the Town from unilaterally changing a condition of employment without bargaining
unless it is shown that the change was either de minimis  or of an emergency nature; neither
of which has been proven by the evidence herein. However, certainly in bargaining with the
Union, the Town is free to try to persuade the Union of the wisdom of “on-site” breaks.

As for the Town’s argument that negotiations did occur, the record supports a
different conclusion. The facts reveal that after the Union made two requests to negotiate the
order, the parties met to discuss it. At that meeting, the Union rearticulated its written
request that the order be rescinded and that the status quo be restored. The Chief responded
that it wasn’t feasible to keep the practice the same as before. Neither party offered other
alternatives. The Town, in contending that it fulfilled its bargaining obligation during this
meeting, attributes substantial significance to the fact that the Union did not offer any further

1 An analogous observation can be made about 33140.11 of Conn.  Labor Dept. Regs., which deals with
the same  subject matter.
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counterproposals to the Chiefs refusal to rescind the order. We have repeatedly held that an
Employer’s unilateral action substantially skews the bargaining relationship in the Employer’s
favor and justifies the other party from not continuing negotiations until the balance has been
restored. Town of &st Haven, Decision No. 1279 (1975); C%y  of willimantic,  Decision
No. 1321 (1975); NomaZk  Boad  of Education,  Decision No. 2177 (1983); Town of
Middlebury,  Decision No. 2434 (1985). In the instant case, the Union requested the Chief to
maintain the status quo. The  Chief refused to do so, thus creating a circumstance where the
Union was immediately bargaining at a disadvantage since the order would be effective the
next day, and once implemented, there was no incentive on the part of the employer to
bargain in good faith. We conclude from an examination of the totality of the parties’
respective conduct that no meaningful exchange of positions was permitted to occur because
of the take it or leave it position taken by the Chief, which effectively stymied any further
meaningful exchange of views. See NLRB v. AZvu A&n Zndustties,  Inc., 369 F.2d  310,
321 (1966); New Cknaan  v. Connecticut State Board of Labor  Relations, 160 COM.  285,
293, 278 A.2d  761. Under these circumstances, it is clear to us that the Union, having made
a timely demand, was excused from its duty to bargain until the status quo was reestablished.

For these reasons we find a violation of COM.  Gen.  Stat. #7-470(a)(4)  of the Act and
we enter an order directing the Town to w and desist from refusing to bargain in good
faith, to immediately restore the status quo ante, (i.e. the availability of “off premises” meal
breaks) and to negotiate with the Union upon request regarding the subject of restricting “off
premises” meal breaks to dispatchers.

By virtue  of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the Municipal Employee Relations Act, it is hereby

ORDERED  that the Town of Windsor Locks:

I . Cease and desist from implementing Special Order 89-13 and refusing to
negotiate in good faith with the Union concerning said order;

II. Take the following a%rmative  action which the Labor Board finds  will
effectuate the purposes of the Act:

(a) Restore the practice of allowing dispatchers to leave the
business premises during meal breaks;

(b)  Negotiate in good faith  upon request with the Union
regarding Special Order 89-13;

(c) Post immediately and leave posted for a period of sixty (60)
consecutive days from the date of posting, in a conspicuous
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place where the employees of the bargaining unit customarily
assemble a copy of this Decision and Order in its entirety;

(d) Mail a copy of this Decision and Order to each of the
individual members of the bargaining unit, postage
pre-paid;

(e) Notify the Connecticut State Board of Labor Relations at its
office in the Labor Department, 200 Folly Brook Boulevard,
Wethersfield, Connecticut, within thirty (30) days  of the receipt
of this Decision and Order of the steps taken by the Town of
Windsor Locks to comply herewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/Margaret A. Lareau
Margaret A. Lareau,
Chairm~

s/Anthony  Sbona
Anthony Sbona,
Board Member

s/Cornelius J. Scanlon
Cornelius J. Scanlon,
Board Member
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TO:

Richard Davis
Labor Consultant
12 Raven Terrace
Stratford, Connecticut 06497

Edward Hourihan, Esq.
NAGE, Local RI-194
1800 Silas Deane Highway
Rocky Hill, Connecticut 06067

Santa  Franzo,  Director
NAGEJIBPO
1800 Silas Deane Highway
Rocky Hill,  COMWtiCUt  06067

Wayne A. Gilbert
Director
cxLu/cIPlJ
36 B Krieger  Lane
P. 0. Box 938
Glastonbury,  Connecticut 06033

William Gifford
Chief of Police
Town of Windsor Locks
4 Vohmteer  Drive
Windsor Locks, Connecticut 06096

Edward A. Fex&
First Selectman
Town of Windsor Locks
Town Office Building
50 Church Street, P. 0. Box E
Windsor Locks, Connecticut 86096


