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COALITION, AFL-CIO
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A P P E A R A N C E S :

Robert Curtis, Labor Relations Specialist
For the State

Barry Scheinberg, Esq.
For the Union

DECISION AND ORDER MODIFYING UNIT

On August 25, 1989, the Protective Services Employees Coalition, AFL-CIO (PSEC
or Union) filed with the Connecticut State Board of Labor Relations (Labor Board) a petition
seeking Modification of an existing bargaining unit of State employees, to include in the unit
all Police Lieutenants within State service, except those employed by State Police and
Department of Corrections, and specifically to include all Department of Mental Health and
Connecticut Alcohol and Drug Abuse (CADAC) Police Lieutenants presently excluded as
managerial employees.

After the requisite preliminary steps had been taken, the matter came before the
Labor Board for hearing on March 25, 1991, July 17, 1991, September 11, 1991, October
16, 1991, December 11, 1991, and January 14, 1992. Both parties were represented and had
full opportunity to adduce evidence, examine and cross-examine witnesses and make



l
.

argument. Both parties filed  briefs, which were received by the Labor Board on or about
March 5, 1992.

On the basis of the record before us, we make the following Decision and Order the
Modification of the Unit.

The Hearing

The petitioner Union, PSEC, petitioned the Labor Board for modification of the
existing NP-5 bargaining unit, for which PSEC is the exclusive bargaining representative,
and whose certification includes the position of Police Lieutenant.

All Police ILieutenants  employed by the State are included in the NP-5 unit except
those employed by the State Department of Mental Health (DMH),  and by the State Police
and Department of Corrections, who constitute separate bargaining units. Included in the
NP-5 unit are, among others, Lieutenants employed at the University of Connecticut Health
Center, University of Connecticut (where the Captain is also a member of the bargaining
unit), Rocky Hill Veterans’ Home and Hospital, and the four Connecticut State Universities.

One DMH Police Lieutenant, Harry Needham,  employed at Connecticut Mental
Health Center in New Haven, is included in the bargaining unit. His responsibilities do not
differ from those of the seven other DMH Police Lieutenants whose positions are excluded as
managerial, and who are employed at Blue Hills Hospital, Cedarcrest Hospital, Connecticut
Valley Hospital, Fairfield Hills Hospital, Greater Bridgeport Community Mental Health
Center, Norwich Hospital, and Whiting Forensic In~titute.~

In support of its petition for modification, the Union presented evidence that, in 1982-
1985, when the State Department of Administrative Services conducted a mandated Objective
Job Evaluation study of Police Lieutenants, they were considered as a single job
classification. No differentiation was made in evaluating the job content of those Lieutenants
who were excludeci  from collective bargaining as “managers”, and those who were included
in the NP-5 unit.

Testimony from four (4) DMH Police Lieutenants yielded the following information:

- the Lieutenants are the highest ranking police officers in the facilities where they are
assigned;

- in general., the Lieutenants report to the Assistant Superintendent for Administration

’ At the time of the hearings at least two of these positions were vacant due to retirement of their incumbents.
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in the facilities where they are assigned;

- on police and safety issues, the Lieutenants  receive direction and oversight from the
Director of Safety and Security Management for DMH, Robert F. Taylor, whose
position was created in 1986 in the Office of the Commissioner of DMK;

.--
- although the provision of police services at DMH facilities  is a three-shift, around-
the-clock operation, the Lieutenants work days, Monday through Friday, and rarely
work a “shift”. On shifts, direction is provided by a shift sergeant or other officer-in-
charge, under general supervision of the Lieutenants;

- although several are occasionally invited to meetings to give reports, only one of the
Lieutenants is a regular member of the Executive or Managerial Council or
Committee at his facility;2

- all of the Lieutenants are involved in drafting and/or revising policy and procedure
man&s fo.r  police functions at their facilities, based substantially upon State statutes
and other source materials, in consultation with the Director of Safety and Security
Management;

- the requirement of coordination with the Director of Safety and Security
Management for DMH limits the authority of the Lieutenants to develop policy
independently;

- most of the Lieutenants serve as members or advisors to a Safety Committee at their
facilities; some Lieutenants are also designated as the facilities’ Safety Officers;

- those who are designated as Safety Officers draft policies and procedures on safety
issues for the facility;

- standards relating to safety issues are established by the Joint Commission on
Hospital Accreditation;

- the Lieutenants interview candidates from civil service lists for positions in their
departments and make recommendations about hiring, but have no hiring authority;

- the Lieutenants impose minor discipline and may recommend serious discipline;

- several of’ the Lieutenants have authority to hear grievances at the first step only;

’ At Whiting Forensic  Institute, the Director of Agency Police has been included in the Senior Executive
Group, reflecting  the heightened importance of police and security  considerations at this mental health/correctional
institution. The position of Lieutenant at Whiting was vacant at the time of the hearing.
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- the Lieutenants receive the statutorily prescribed train@ required by State statute
for all police officers;

- the Lieutenants complete performance evaluations for their sergeants. In most
facilities, performance evaluations of subordinate officers are performed by sergeants;

- the Lieutenants, as managerial State employees, participated in the State’s
Management by Objectives and Management Incentives Programs, developing goals
and objectives for themselves and their units, within guidelines established by the
Department and by institutional management. This program, now abandoned, was
seen by the Lieutenants as providing the basis of salary decisions for managerial level
employees, although it had program benefits, as well;

- the Lieutenants have no role in the budget process for their facilities, except to make
requests for the personnel or equipment needs of their police departments;

- the Lieutenants have no role in the collective bargaining process.

Testimony from a chief executive officer, five (5) assistant superintendents and a
personnel officer, representing six (6) of the seven (7)  DMH facilities, yielded the following
information:

- the Lieutenants  report to assistant superintendents for administration (often Mental
Health Fiscl Director I or II) who have responsibility for direction of police and
security functions in the facility, although none of these administrators has
background or training in police or security work;

- policy and procedures manuals drafted by the Lieutenants were subject to review
and approval by executive committees and by the administrators;

- although lthe Lieutenants, and sometimes their sergeants, were involved in
interviewing candidates for job vacancies, their recommendations were not final, but
were subject to review by the personnel office, the affirmative action officer, and
finally by the facility’s superintendent;

- because of the emphasis on safety criteria by the Joint Commission on Accreditation
of Hospitals, the Lieutenants have been assigned to prepare or revise safety
procedures for their facilities to satisfy these standards. Such procedures, although
drafted by he  Lieutenants, are subject to revision and approval by management
committees and facility administrators.

Testimony iof  Robert F. Taylor, the Director of Safety and Security Management for
DMH, disclosed the following information:
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- Mr. Taylor’s background was in municipal police work when he was appointed in
1976 to head the Agency Police unit at Fairfield Hills Hospital. Initially his title was
Institutional Security Officer III, which was later changed to Lieutenant, reflecting a
change in role from that of “security guard”, as well as enhanced training for police
work.

- At the outset of State employee collective bargaining in 1976, Mr. T$or  was asked
by DhIH  to serve as a member of the State’s negotiating team for Protective Services.
He was aho  asked whether positions like his own should be classified as managerial.

- After 10 years as Lieutenant at Fairfield Hills, Mr. Taylor was appointed in 1986 to
his present position in the Office of the Commissioner of DMH.

- Mr. Taylor’s responsibilities for DMH include directing the Department’s safety
program, aB  well as providing technical supervision and oversight to the Police
Lieutenantr  in the operating facilities.

- Prior to Mr.  Taylor’s appointment to his current position in 1986, the Lieutenant at
the hospital level was the final police authority at the facility; since that time there
has been more centrahzed  reporting and oversight, thus restricting the authority of the
Lieutenants to develop policy in a vacuum.

- When Police  Lieutenants now develop policies and procedures they must consult
with the hospital director, but must also interact and consult with Mr. Taylor on
department-wide safety and police policies.

DISCUSSION

The exclusion of managerial employees from State employee collective bargaining is a
statutory matter. Corm. Gen. Stat. #5-27O(b)(Rev.  to 1993) defines “employee” so as to
exclude “managerial employees”. Section 527O(g)(Rev.  to 1993) defines “managerial
employee”, as folllows:

“Managerial employee” means (1) any individual in a position in which the principd
functions are characterized by not fewer than two of the following, . . . : (A)
Responsibility for direction of a subunit or facility of a major division of an agency or
assignment to an agency head’s staff; (B)  development, implementation and evaluation
of goals ard objectives consistent with agency mission and policy; (C) participation in
the formulation of agency policy; (D)  a major role in the administration of collective
bargaining agreements or major personnel decisions, or both, including staffing,
hiring, firing, evaluation, promotion and training of employees; . . . (Emphasis
added).
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It is the Union’s position that the DMH Police Lieutenants are not, and never have
been, managers and that they should not have been excluded from collective bargaining at the
outset. The State’s position is that the Lieutenants were exempted from collective bargaining
by agreement in 1976177, and that the Union is now attempting to go back on that
agreement. Moreover, the State argues that these DMH  Police Lieutenants are, in fact,
managerial employees within the statute, and properly excluded from collectiv~bargaining.

Whv are the DME  Lieutenants Not In the Bargainiw  Unit?

The pattia;  here did not present clear evidence on the history of the exclusion of the
DMH Police Lieutenants from  the NP-5 bargaining unit, while all other police Lieutenants in
State service were included in the unit. Yet, a decision whether the unit should be modified
to include these seven (7) Lieutenants requires some understanding of the rationale for their
exclusion at the outset.

The State Izmployee  collective bargaining statute first enacted in 1975 made no
reference to managerial employees. Subsequent events have been described thus in a judicial
opinion:

Immediately a number of unions active in the field of public employment
petitioned the state labor relations board (board) to be certified as majority
representati.ves  for specified units of state employees. The board eventually
established by regulation, eleven bargaining units. The state insisted that
certain employees were managers and should be excluded from the units. T h e
unions, des’irous  of being certified as quickly as possible as bargaining
representatives, did not oppose the state.

.
Statef  ~ddi0n of Connmcut.

. .Inc.. et al. v. WaUwm  A. 9 l0 Ned. et al,
9 40

Conn. Supp.  381, 382-83 (1986),  aff’d 204 Corm. 756 (1987).

As Judge Robert Salter  observed in that Superior Court decision, “four years later
those managers were still not represented nor allowed to participate in the collective
bargaining process. They formed SMAC . . .” 40 Conn. Supp. at 383. The opinion does
not further relate to the Police Lieutenants at issue here.
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The testimony  of Peter Buonome4  and Robert Tayloti  in this hearing, confirms
Judge Satter’s understanding of an agreement. Furthermore under the statute in effect in
1976/77,  there was no definition of “managerial employees”, an addition made by a 1981
amendment.

However well-considered, the decision to exclude the DMH Police Lieutenants from
the NP-5 unit may or may not have been in 1976177, our task is now to assesrwhether  the
exclusion is presently appropriate. Blind adherence to an “agreement” made more than
fifteen years ago in a very different statutory context, merely for the sake of the
“agreement”, is folly. Let us instead look at the merits of the argument.

Do the DMH Lie1utenant.s  Satisfv the Statutorv  Criteria as Managerial  Emdoveed

In the present  case, the Union has conceded, as the report of the Assistant Agent of
this Labor Board found, that the DMH Police Lieutenants meet the first criterion: that as a
princinal  function these Lieutenants have “responsibility for direction of a subunit or facility
of a major division of an agency . . . “. This much is admitted. The Union’s burden is to
demonstrate that these  Lieutenants do not have, as a princi pal function of their position, any
of the remaining criteria (B),  (C), or (D).

Not surpriGngly,  the testimony of the Lieutenants emphasized their limited function in
these areas. As the State argues in its brief, the Lieutenants want to join the bargaining unit.
Similarly, testimony of the State’s witnesses must be expected to emphasize the Lieutenants’
ability to act independently, their authority and responsibility; the State wants to defeat this
petition.

DO the Lieutenants satisfy  criterion 051  as a “nri.uciDal  function” of their msition?

(B):  Development, implementation and evaluation of goals and objectives consistent
with agency mission and policy.

’ Citations to trauscripts  identify the volume (I-VI) and page.

’ Mr. Buouome is au officer in PSEC, and was an officer in CSEA at the time the uunpositi~  of the
bargaining  units was determbed. He testified that “the compositi~  of the bargaining units were between [the
director of member scxvim of CSEA]  and someone from the State. . . . Ultimately an agreement was reached
informally on the scope of the unit”. (Tf.,  VI, at 17)

’ Mr. Taylor test&d  that he was always outside the bargaining unit while he was Lieutenant at Fairfield Hills
Hospital. Wha  he WILL  contacted about serving on the State’s negotiating team he was asked “whether or not I had
any opinions as to whether other similar positions ia  the department should be included in the managerial
classification”. (Tr. IV, at 5)
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There was testimony from all Lieutenants and from all State administrative witnesses
concerning the participation of the Lieutenants in the mandated Management by Objectives
(MBO)  and Management Incentives Programs (MIPS). These programs, both now formally
abandoned, involved employees establishing personal goals and organizational goals for the
unit of their responsibility. These individual goals were customarily not established in a
vacuum, but were closely coordinated with goals imposed from higher levels 91  the agency.

The degree of initiative shown by individual Lieutenants in the MIPS  program varied,
but there was agreement that, whatever goals and objectives an individual may have
proposed, the finall  version of the individual’s goals was arrived at through a conference with
the supervisor. There the goals were reviewed, discussed, and modified to bring them into
coordination with ,the  facility and departmental goals.

Mr. Taylor described the Lieutenants’ approach to goals and objectives well, as:

integrated into the overall picture of the Department of Mental Health as an
organization. Part of [the Lieutenant’s] objectives are tied into central office
objectives that we’re working on. Part of his objectives are tied into specific issues
that relate lo [the individual facility]. Much of the discussion around what his
objectives 1br  the year will be occur between him and his supervising manager, the
Mental He&h  Services fiscal director.

(Tr.  IV, at 39-40)

The degree to which the development of a Lieutenant’s goals and objectives is thus
constrained by guidance from the Central Office and from the facility’s top management is
problematic. These Lieutenants participate in a goal-setting process, it is true, but they do
not exercise independent  judgment to “develop[  1,  implement[  ] and evaluat[e]  goals and
objectives consistent with agency mission and policy”. They may not be told what to write,
but, as one Lieutenant stated, “they do say, ‘submit these, these are acceptable or they’re not
acceptable, get them more in line with what they are supposed to be, what you have been
instructed to achieve’“. (Tr.  I, at 87)

Most significantly, development of goals and objectives through participation in the
MIPS  program is not  one of the “principal functions” of the position of a DMH Police
Lieutenant. It does not require a substantial portion of his time and appears tangentially
related to the provision of police and public safety services.

In sum, these Lieutenants do not satisfy criterion (B)  in the definition of a
“managerial emplcmyee”  .
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Do the Lieutenants satisfy criterion 0 as a nurinciual  function” of their m&ion?

(C) participation in the formulation of agency policy

There was testimony from all witnesses that the Lieutenants have a role in the
preparation and/or revision of manuals of policy and procedures on police and?afety  issues.
Each of the Lieutenants emphasized that such manuals were typically based on state statutes,
on manuals in use elsewhere, or based on Commissioner’s policy statements in various areas
of concern. Although the Lieutenants have a certain editorial independence, the content of
the mantis  is circumscribed. And even as to editorial freedom, the manual is reviewed and
edited by the Lieuknant’s superiors, and often by the facility’s executive committee, before
being finally appraved.

The extent of policy direction from the Office of the Commissioner of DMH has
expanded dramatically since 1986, since the appointment of Mr. Taylor as Director of Safety
and Security Management. As he testified, his appointment “may have restricted their
Irjeutenants’]  authority to develop policy in a vacuum, . . . [while] policy that may not have
been in effect in 1!>86  . . . would now come out of my office or come out of the meetings
that we have with Qrem”.  (Tr.  IV at 10)

Thus, particularly on the criterion of formulation of agency policy, the role of the
Police Lieutenants has changed. Previously the Lieutenant reported to and was responsible
exclusively to administrators who had no police training, and thus he had considerable
latitude in formulation of policy and procedures. Since 1986 that latitude has been restricted.
Clearly, these Lieutenants do not have, as a principal function of their positions, the
participation in the formulation of agency policy. This criterion is not satisfied.

Do  the Lieutenanls  satisfy criterion 0 as a Wiuciual  function” of their position?

(D)  a major, role in the administration of collective bargaining agreements or
major perscnnel  decisions, or both, including staffing, hiring, firing,
evaluation, promotion and training of employees

Although the parties disagreed as to the importance of the role played by the
Lieutenants in collective bargaining or in personnel decisions, neither party argues that the
Lieutenants’ role, touch  as it is, is a “principal function” of the position.

The importance of interviewing candidates for vacancies, and making
recommendations on which candidate should be employed, is not minor. However, there are
few vacancies in S&e service, and although the Lieutenants’ recommendations are given
considerable weight, they are not universally adopted, in the face of, for instance, affirmative

9



action and similar requirements. Moreover, all witnesses agreed that the Lieutenant is not
“the appointing authority”, with the final word on whom to hire.

With the emphasis in labor relations on the settlement of grievances at the “lowest
level,” the role of the Lieutenants in adjusting grievances from within their units at the first
step is important. But the limitations on their authority -- for instance, no gri~ance
concerning a conbact  interpretation issue is subject to resolution by the Lieutenant - ensure
that this is not a principal function of the position.

The completion of performance evaluations for subordinates in the agency police
suffers the same E&z; to the extent it is done by the Lieutenants, it is important, although
not a principal function. But it is not only done by the Lieutenants; several of them testified
that they delegate<1  to sergeants in their units the performance evaluation of lower level
employees.

Nothing in the testimony of the State’s witnesses serves to refute the testimony of the
Lieutenants sufficiently to make decisions in the personnel field a “principal function”. This
criterion of the managerial employee is simply not satisfied.

CONCLUSION

The Union has agreed that Criterion “A” has been satisfied; the DMH Police
Lieutenants do have:

(A) Responsibility for direction of a subunit or facility of a major division of an
agency or assignment to an agency head’s staff,

The three remaining criteria, of which, according to the statute, the Police Lieutenants
must satisfy at least one as a “principal function” of their positions, in order to continue to
qualify as “managerial employees”, are simply not met here. Although the Police
Lieutenants’ positions require that they do “a little bit of a lot of things”, including most of
the content of criteria B, C, and D, for none of them are these tasks “principal functions” of
their positions. Accordingly, these Police Lieutenants do not qualify for a continued
exemption as managerial personnel.

We have not been persuaded by the State’s argument that, having once agreed to
exempt these DMH  Lieutenants from collective bargaining, the Union should not be
permitted to alter that position. Circumstances have, it is obvious, changed a great deal
since 1976/77. The statute has been amended to include a definition of “managerial
employee”, which we have analyzed in great detail, and the administrative framework in the
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Department of Mental Health  has provided for more guidance, and oversight. Consequently
there is less of that independence of planning and decision making which typically
characterize managerial employees.

Since these seven (7) Lieutenants (six (6) in facilities of the Department of Mental
Health, one in a facility of Connecticut Alcohol and Drug Abuse Commission) have already
voted unanimously to join the bargaining unit, we now order that the bargsg unit be
modified to accept them.

MODIFICATION OF UNIT

By virtue alf  and pursuant to the powers vested in the Connecticut State Board of
Labor Relations by the State Employee Relations Act, it is

DECIDED and DETERMINED that the existing NP-5 bargaining unit represented by
the Protective Services Employees Coalition is hereby modified to include those Police
Lieutenants in facilities of the Connecticut Department of Mental Health and the Connecticut
Alcohol and Drug Abuse Commission.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

By s/Patricia V. Low
Patricia V. Low,
Chairman

s/Susan Meredith
Susan Meredith,
Board Member

s/John C. Brittain
John C. Brittain,
Board Member

11



.
I .

TO:

Robert Curtis
Labor Relations Specialist
One HartGord  Square West
Hartford, CT 06106

Barry Scheinberg, Esq.
Protective Svs. Employee
141 Washington Skeet
Hartford, CT 06106

Raymond A. Meany,  Jr.
Director of Pers. It L. R.
state of connecticxt
Room 403, S.O.B,
Hartford, CT 06106

Peter Allen
L.R. Operations Manager
DAS-OLR
One Hartford Square West
Hartford, CT 06106

Peter R. Buonome
P. 0. Box 209
Wethersfield, CT 06109

Kathleen Flanagan Beal,
Pres., Protec.  Services
141 Washington Slreet
Hartford, CT 06106
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