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STATE OF CONNECTICUT
LABOR DEPARTMENT

CONNlECTICUT  STATE BOARD OF LABOR RELATIQNS

INTHEMA’ITEROF

TOWN OF NORTH HAVEN

-and-

NORTH HAVEN PROFESSIONAL
FIREFIGHTERS ASSOCIATION, INC.

Case No. MPP-13,830

A P P E A R A N C E S :

Tyler, Cooper & Alcorn,  by Michael Dorney, Esq
For the Town

Flynn & Flynn, by Paul Flynn, Esq.
for the Union

DECISION NO. 3143

OCTOBER 12, 1993

On June 6, 1991, the North Haven Professional Firefighters Association (the Union)
filed a complaint with the Connecticut State Board of Labor Relations (the Labor Board)
alleging that the Town of North Haven (the Town) had engaged and was engaging in
practices prohibibd  by the Municipal Employee Relations Act (the Act). In substance, the
Union alleged that the Town had unilaterally changed conditions of employment regarding
manning of Fire Headquarters. Specifically, it charged that the Town had departed from the
system of maintaining a seven man platoon as provided by a Fire Chiefs 1986 order, thereby
failing to provide staffing for safe operation.’

After the requisite preliminary steps had been taken, the parties came before the

1 The Union also alleged that this mannin g change circumv~ted  the implementation of a grievance resolution.
A8 the City points out, this charge was not pursued in evidence or in the brief. Therefore, we consider that this
issue is not before us.



Labor Board for a hearing on November 6, 1991, April 14, 1992 and April 15, 1992, at
which both parties were represented by counsel. Full opportunity was given to adduce
evidence, examine and cross-examine witnesses, and make argument.2  Both parties filed
written briefs, the last of which was received on June 29, 1992.

On the basis of the whole record before us, we make the following findings of fact,
conclusions of law, and order. .

FINDINGS  OF FACT

1. The Town is an employer within the meaning of the Act.

2. The Union is a labor organization within the meaning of the Act, and represents a
unit of uniformed and investigatory employees through the rank of Captain, within the North
Haven Fire Department (Ex.  13). As of the date of the hearing herein, there were
approximately 28 employees within the unit. (J’r.  327)

3 . A volunteer fire fighting force of about 105 members, who are not in the
bargaining unit, akso  exists in the Town and responds to fire alarms. (Tr.  166)

4 . The Town and the Union are parties to a collective bargaining agreement for the
term July 1, 1990 - June 30, 1993. (Ex.  13)

5. The present and prior contracts contain no “minimum manning” clause (Tr.  37).
Over  the years, the Union has been unsuccessful in obtaining such a clause through
bargaining. (Tr.  52-53, 208,355)

6 . On July 25, 1986, Fire Chief John Obier, Jr. issued an order which increased the
staffing to be maintained in ordinary circumstances from the existing six man platoon to a
seven man platoon. The pertinent part of Order No. 86-2 read as follows:

This is to advise you that effective immediately we will maintain a
seven (7) man platoon at Headquarters. This will provide additional
manpower, staffing, and the means for a safer operation.

2 The Town objects that the Board denied its reque&  for postponement of the April 15,1992 hearing to enable
it to gather data to respond  to the  Union’s testimony  on the safety  i-. The complaint and the nature of the
Union’s case  preaea~ted  on November 6,199l  made it clear that safety and staffing were the focus of the complaint.
The Town had adequate time to prepare its defense on the safety issue.
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The manning will be as follows:

Engine #l - 2 firefighters; 1 lieutenant
Emergency #l - 2 firefighters
Truck #l - 2 firefighters

This  will add the capability of operating Truck #l with two (2)firefighters.
This does not mean, however, that we will not revert back to a six (6) man
operation at any given time. For example, when Truck #l is out for
refurbishing we will operate with a six (6) man platoon or at the discretion of
the Chief.

7. From 11986  until 1991 staffing on Fire Department shifts was maintained at an
operating level of ‘7 persons on a platoon - 1 lieutenant and 6 firefighters, with the same
vehicle assignments as indicated in the 1986 order. (An engine is a vehicle capable of
putting water on a fire; a “truck” is an aerial ladder truck, and the emergency vehicle or
“EMS” vehicle is for accident or illness victims in both fire and nonfire  emergencies.)

8. The practice from 1986 to 1991, as described above, resulted in high overtime
expenses; in 1990, overtime constituted 52% of base pay, and in 1991 it constituted 36% of
base pay. (Tr.  251, 256, Ex. 14, 15)

9 . During the 1991-1992 budget process in North Haven, two proposed budgets were
defeated by referenda. In response, the First Selectman required that budget cuts in the Fire
Department budget come from the overtime line. The third proposed budget passed and
reflected the reduced allocation for the Fire Department’s overtime. (Tr.  238-241)

10. At the May 29, 1991 meeting of the Board of Fire Commissioners, Chief Obier
opposed the cut through overtime monies because (as paraphrased in the minutes): “it will
impact the safety of the firefighters and also the response to the public”. (Ex. 5)

11. In the past, Chief Obier has told firefighters that reduced staffmg below seven
(7) persons was unsafe. (Tr.  344)

12. In June 27, 1991 Chief Obier issued an order which reduced the minimum
number of personnel below seven (7),  and also instructed the ladder truck not to go to fire
calls until called. Specifically, Order No. DO 91-3 provided that effective July 1, 1991, the
department would ‘operate with a minimum of six (6) personnel on duty on the day shift, and
five (5) personnel ton  evenings  and weekends. The order also broke down the assignment of
personnel. Thus, on the day shift, the staff was reduced by one (1) person on the ladder
truck. This left the day shift maintained with the following minimum: engine (3 persons),
ladder truck (1 person), and emergency vehicle (2 persons). On evenings and weekends, the
staffing was reduced to the following minimum staffi engine (2 persons), ladder truck (1
person) and emergency  (2 persons). The order also specified that the Ladder Truck would

3



only respond to a call if a dispatcher indicated that there was a working fire, or the engine
“has arrived and oonfirms  that it is a working fire and they arc needed”. The Chief stated
in his order that the changes were “due to the fiscal inability to recall personnel to fill
positions”. (Ex. 4)

1 3 . Under both the prior practice and the practice instituted in July, 1991, shifts
were scheduled with a seven (7) person complement - i.e. above the “operating minimums”.
However, absences due to illness, vacation and other leave have very often left the staff?ng
below the scheduled number unless other employees were assigned to fill in (Tr.  37,
329-330). Under the practice between 1986 and July 1, 1991 (i.e. before the disputed order
became effective), other fire personnel would work voluntary or involuntary overtime to fill
those vacancies antd thereby bring the staffing level up to the minimum of seven (7)
personnel (Tr.  38, 344). Starting July 1, 1991 and continuing for several months thereafter,
the absent employees were only replaced up to the point of insuring the six (6) person
minimum on days and the five (5) person minimum on evenings or weekends.

14. Both before and after  the 1991 changes in minimum staffing,  the EMS vehicle in
North Haven has often been unavailable to answer fire calls because it was responding to
nonfire  medical emergencies (Tr.  57, 61, 80). Thus, firefighters assigned to EMS duty
cannot always be counted among firefighting personnel at a fire scene.

15. The volunteer companies respond to 85% of all fire calls. The volunteers report
from off-duty locations, normally in their private vehicles, after being notified electronically
of a fire call. Their average response time is estimated at six minutes (Tr.  71, 78, 81).
However, there are occasions when response time ranges from  about two minutes up to
seventeen or eighteen minutes, if the volunteers do respond. (Tr.  70)

16. When the shift is only staffed with five (5) persons, and the EMS vehicle is out
on a call, there would be only three (3) staff immediately available at the fire scene, if the
ladder truck was dispatched immediately. When the shift is staffed with six (6) persons, and
the EMS vehicle is’ on a call, there would be only four (4) staff available at the fire scene, if
the ladder truck was dispatched to the scene. However, since the ladder truck may well not
be dispatched to the scene until after the arrival of the engine and the engine crews
verification of a need for the ladder truck, the five (5) person staffmg can result in only two
(2) staff firefighuxs  reporting to the scene and the six (6) person staffing can result in only
three  (3) staff firefighters reporting to the scene.

17. Significant reductions in performance and safety have been reported  in the field
when staffing levels drop below four (4) firefighters to respond to a fire. Industry standards
generally agree that four (4) is the preferred minimum number of firefighters needed to
safely respond to a fire. (Ex.  8, 9, 10)

1 8 . There is no North Haven department policy on the minimum number of people
who must be available at a fire scene before the fire suppression or rescue begins (Tr.  42).
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If firefighters arrive at an active fire scene, and are not adequately staffed to fight a fire,
they are likely to proceed with firefighting or rescue anyway.

19. A lieutenant has always been assigned to the engine under minimum manning of
five (5),  six (6),  or seven (7) paid fire employees. Thus, the lieutenant arrives at the fire
scene and then serves as the “incident commander” (Tr.  40). As incident commander, he
evaluates the iire situation and directs other firefighters to perform tasks that he.believes  can
be done safely, perhaps while awaiting more help.
order what can be done safely. (Tr.  52, 145146)

It is the Lieutenant’s responsibility to

20. If volunteers arrive prior to or at the same time as paid firefighters, and they
augment the number of firefighters to reach the four (4) person firefighting minimum or
more, operations may be as safely conducted as with regular firefighters. (Tr.  194)

21. Expert witness John Reardon,  former New Haven Fire Chief, testified that the
staffing levels set forth in Order 91-3 were unsafe. His testimony did not consider the
presence of volunteer firefighters at the fire scene. (Tr.  125, 171-177, 186)

22. In the 15% of cases where no volunteers respond to a fire call or in cases when
they arrive well after the paid firefighters, and where no EMS personnel are at the scene due
to an ongoing non-fire medical call, the risk to safety under the July, 1991 order is greater
than the risk under the earlier “seven (7) person minimum” operating practice, since the paid
firefighters may begin fnefighting  despite the low staffing.

23. On November 1, 1991, the Chief verbally amended his staffing instructions to
require that minimum manning on night shift be determined on a shift-by-shift basis (Tr.
32-33). As a result, some shifts in the following week were manned at six (6) persons.

24. On January 8, 1992, the Chief further amended his instructions, keeping the
same minimum staffing levels but making some modifications in assignments within those
levels. (Rx. 11)

CONCLUSIONS OF LAW

1. Where a reduction in the number of employees to be utilized  or assigned will result in a
substantial change in the safety conditions of the remaining personnel, an employer has a
duty, prior to making the change, to bargain with the representative union concerning those
safety implications.

2. The reductions in minimum staffing reflected in the Chiefs 1991 order No. DO 91-3
resulted in a substantial change in safety risks for firefighters responding to fire calls in
certain circumstances.

5



3 . Given the increased safety issues, the failure of the Town to bargain concerning these
safety implications prior to reducing the minimum staffing  constituted a prohibited practice.

DISCUSSION

Here we address the Union’s challenge to the unilateral decision of management to
reduce the minimum manning levels of the Fire Department’s platoons. It asserts that the
reduced level failed to provide safe operation.

It is well established that, except in limited circumstances, the number of employees
to be utilized in operations is a managerial prerogative. Thus, the number and utilization of
employees may be changed without bargaining with the Union even where the number is
reduced by elimination of positions. Town of Stmtfonl,  Decision No. 999 (1971),
New&ton Board of Education, Decision No. 1116 (1973),  West Haven Board of
Education, Decision No. 1363 (1976),  C’i@ of Waterbury, Decision No. 1436 (1976),
Blooqfiekf  Board of Educatiim,  Decision No. 3130 (1993). One circumstance in which the
decision to reduce personnel may carry with it an obligation to bargain is where the reduction
in personnel will result in a substantial change in the safety conditions of the remaining
personnel. C&y  qf Bridgepod,  Decision No. 1485 (1977),  C’ify  of Hartford, Decision No.
1850 (1980),  Town  of Winchester (C&  of Winsted), Decision No. 2259 (1983). This is the
situation alleged by the Union in the instant case. In the cited cases, we determined that
unilateral management decisions had resulted in substantial safety implications for the
bargaining unit members; significantly the criteria was not whether the working conditions
resulting from a reduction in personnel are unsafe, but whether there was a substantial
change in the employees level of safety. C%y  of New Haven, Decision No. 2029 (1981);
clity  of Hartford, mpm; City  of Bridgeport, supm. Given the substantial safety
implications, we ordered each employer to bargain with the Union regarding the “secondary”
safety impack3  A.dditionally,  we have determined that ordinarily such secondary bargaining
should be completed before the primary managerial decision is implemented.

In this case,, we are convinced by the evidence before us that the reduction in
minimum manning of shifts in this case did yield a substantial change in the safety of the
remaining firefighters in certain circumstances. This is not equivalent to a determination that
working the firefighters in five (5) or six (6) man platoons was too unsafe to operate; we do
not reach a decision on that point. Firefighting is by nature a less safe occupation than most
-- as the Union’s expert witness John Reardon  put it, everyone else is running out of a

3 Where there am  safety implications of given staffing levels, we find it difficult to distinguish in all case~~
between the &cisi~  to  staff or man an operation and the se4mndarv  safetv effects of those decisions.I n  t h i s  c a s e ,
and in some of our prior cases cited hemin,  the line is blurred. The lack of distinction is red&&d  in our rule in
the context of negotiations for a new contract which says that:
maintaining safe levels is a mandatory subject of bargaining.

a minimum manning clause tied to a claim of
City ofNew  Haven, Decision No. 2029 (1981).
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burning building and the firefighters are running in. But where this expert testified without
rebuttal that the stafIing  levels were unsafe, where industry standards generally agree that
four (4) is the preferred minimum number of firefighters needed to safely respond to a fire
and where the North Haven Chief told the fire commissioners and fire fighters that less than
a seven man platoon was unsafe, we are convinced that there is at least a significant
increased in risk to firefighters on a five - six man platoon in certain circumstances. Those
circumstances exist as a result of understaffing where a fire call is made, the.platoon
responds as dinxted in the 1991 order, the EMS vehicle is unable to respond at the same
time because it is out on a medical emergency, and the volunteers do not respond by the time
the paid firefighters arrive at the scene. The situation is cerG.nly  aggravated when the
ladder truck has not responded contemporaneously because it is awaiting instructions to do
so, as the 1991 onder  directs.4

We agree with the Town that the volunteer manning levels must be considered with
respect to the safety  issue, and note that the Union has attempted to ignore entirely the
presence of volunteers. However, in 15% of cases no volunteers respond, and the variables
in response time on those calls which are answered by volunteers, means that there are
incidents where minimally staffed regular platoons report and do not have the adequate levels
that predated 1991. While these may not be the majority of fire calls, we believe that given
the firefighters natural inclination to save human life and fight fires even when understaffed,
the regular firefighters do face a substantially increased risk to their lives and safety when
the paid staff at the scene is reduced, pursuant to the 1991 order, by the absence of the EMS
vehicle and/or the ladder truck.

The Town ialso  claims that there is not a substantial impact on safety because the
Lieutenant on the engine, as commander at the scene, decides what firefighting assignments
may be undertaken safely at each fire. We note that the Lieutenant is as prone as the other
firefighters in his bargaining unit to the inclination to try to save lives, regardless of the size
of the staff at the scene. Thus, while the direction of the Lieutenant may reduce risks, we
are not satisfied that it eliminates the substantial increase in risk associated with the change in
minimum staffing .levels.

Given the s8ubstantial  increase in safety risks, the Town had an obligation to bargain
with the Union concerning the safety implications of the reduction in minimum staffing
before changing those staffing requirements. We note again that the identification of a
bargaining obligation does not constitute a statement that the reduced staffing levels are
unsafe, but rather ,that  the levels are substantially less safe than in the past. Since,
ordinarily, bargaining concerning secondary impacts must occur before the change in
conditions is made, and since it did not occur here, we order (1) restoration of the prior

’ We recognize  tbat there is some dispute about whether a four-man
respond to a fire.

minimum is absolutely required to safely
However, the industry literature introduced and the testimony described above convinces  us that,

at the very least, four is the preferred number to safely feapond to a fife  and perform the dangerous tasks required
of firefighters and thus, we find that the reduction in mannin g substantially incream  the risk to the staff firefighters.
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staffing levels, and1  (2) bargaining concerning the safety implications of the reduction in
minimum staffing. We feel an additional comment is necessary in keeping with our
discussion at footnote 3 concerning the lack of clear distinction in these safety-related cases
between “decision” and “secondary safety effects”. Unless management here proposes a
mechanism to keep firefighter safety substantially at its prior levels even while reducing
staff, we anticipate that the parties will need to negotiate specifically concerning what the
minimum staffing will be.

We now respond to a remainin g aspect of the defenses raised by the Town, defenses
which were carefully researched and cogently explained. The Town notes that the Union, in
its complaint, challenges that the change in minimum staffing deviated from the July 25,
1986 order, yet the Chief expressly reserved his right to change that order. We do not
consider the violation herein to consist of the deviation from an order, but rather to consist
of the unilateral change in the existing conditions of employment where the change made a
substantial change in the safety risks of the firefighters. Whatever rights the Chief sought to
reserve are still sulbject  to the limits of the Act.

In sum, we conclude that the Town committed a prohibited practice by failing to
bargain with the Union concerning the safety implications for the firefighters of the reduction
in staffing minimums.

ORDER

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the Municipal Employee Relations Act, it is

ORDERED, that the Town of North Haven shall

I . Cease and de&t from maintaining the minimum staffing of a platoon below seven persons
unless and until the conditions stated in paragraph II (a) are met.

II. Take the following affirmative action which the Board finds will effectuate the purposes
of the Act:

(a) Restore the minimum staffing levels that prevailed immediately before the issuance
of Order DO No. !Jl-3  until the Town meets its duty to bargain in good faith concerning the
safety implications of reducing the minimum staffing of platoons.

b) Post imlmediately  and leave posted for a period of sixty (60) consecutive days
from the date of posting, in a conspicuous place where the employees of the bargaining unit
customarily assemble, a copy of this Decision and Order in its entirety.
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c) Notify the  Connecticut State Board of Labor Relations at its office in the Labor
Department, 200 Folly Brook Boulevard, Wethersfield, Connecticut, within thirty (30) days
of the receipt of this Decision and Order of the steps taken by the Town of North Haven to
comply therewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/Margaret  A. Lareau
Margaret A. Lareau,
Chairman

s/Anthony Sbona
Anthony Sbona,
Board Member

s/Ann McCormack
Ann McCormack,
Board Member

TO:

Anthony P. Rescigno,
First Selectman
Town of North Haven
Town Hall, 18 Church Street
North Haven, CT 06473

Vincent E. Palmieri, Jr.
Dir. of Finance
Town of North Haven
Town Hall, 18 Church Street
North Haven, CT 06473

Richard Davis,
Labor Consultant
12 Raven Terrace
Stratford, CT 064*97
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Paul Flynn, Esq.
Flynn & Flynn, P.C.
850 Grand Avenue
New Haven, CT 06511

Earl Keller, President
North Haven Professional Firefighters Assoc., Inc.
P. 0. Box 191
North Haven, CT. 06473

Michael Domey, Esq.
Tyler, Cooper & Alcom
205 Church Street
P. 0. Box 1936
New Haven, CT ~5509-1910
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