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STATE OF CONNECTICUT

LABOR DEPARTMENT

CONNECTICUT STATE BOARD OF LABOR RELATIONS

CITY  OF WEST HAVEN
DECISION NO: 3142

-AND-
SEPTEMBER 29,1993

LOCAL 681 OF COUNCIL 4, AFSCME, AFL-CIO

CASE NO: MPP-14,688 ’ _

A P P E A R A N C E S :

Gagne  and Collins
By Atty. Barbara J., Collins
FOR THE UNION

Ihry c. szadkow&i,  Esq.
Assistant Corporation Counsel, City of West Haven
FOR THE  CITY

DECISION AND DISWSAL

Or,  May 28, 1992, Local 681, Council 4, AFSCME, AFL-CIO (the Union) Med a
complaint with the Connecticut State Board of Labor Relations (the Labor Board) alleging
*timi  the City of West FIaven  ( the City) had engaged and was engaging in practices prohibited
by g7-470(4)  of the,  Municipal Employee Relations Act (the Act). Specii?caUy,  the Union
alleges that the City failed to bargain in good faith with the Union when the Chief of Police
unilate.zxlly  changed the hours of work of the civilian employees in the police department.

On March 10, 1993, after the requisite preliminary administrative steps had been
taken, the parties entered into a full stipulation of facts for the Labor Board’s consideration
and decision in this matter. Both parties filed briefs, the last of which was received by the
Labor Board on June 15, 1993.



*
I.

f

On the basis of the record before us, including the stipulated facts as set forth below,
and arguments of tlhe parties, we make the following findings of fact, conclusions of law and
we dismiss the complaint.

OF FACT

1. The City is an employer within the meaning of the Act.

2 . The Union is an employee organization within the meaning of the Act and represents the
civilian employees in the West Haven Police Department.

3 . There is a collective bargaining agreement between the parties effective July 1, 1990
through June 30, 1993.

4 . Article VIII Jlrzurs  of W&  in the agreement states the following:

8.1 Regular hours of employment for non-office employees and
clerical employees assigned to the Police Department normally shall be
forty hours (40) per week to the best of the City’s ability divided
equally over a five (5) consecutive working day period consisting of
eight (8) hours per day, normally Monday through Friday. Jobs of
seven day nature shall be programmed for (5) consecutive days.

8.2 The working hours for office employees and Allied Services shah
be normally thirty-five hours (35) per ,week  equally distributed over (5)
working days with the normal work day commencing at 9:00 a.m. and
ending at 5:100  p.m.

8.3 Starting and quitting times will be established by the Department
Head.

5 . Civilian employees in the Records Room at the Police Department have for many years

worked an 8:00 a.m. to 4:00 p.m. schedule.

6. On May 11, 19!32,  Police Chief Harry 3. Carroll, Head of the Police Department, issued

the following Special Order:

Effective on Monday, May 18, 1992, the business hours for the
Records Unit will be 8:00 a.m. until 4:55  p.m., Monday through
Friday.
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Each civilialn  employee working in the Records Unit will be required to
work from  9:00 a.m. until 5:OO p.m., on a rotating basis, as scheduled
by the Records Unit Supervisor.

The employee working from 9:00 a.m. until 5:OO p.m. will close the
Records Unit to the public at 4:55  p.m., which will allow the employee
five (5) minutes to prepare the office for the next business day.

If the employee scheduled to work from 990 a.m. until 5:00 p.m. calls
in sick, or for any other reason takes a day off, with less than twenty-
four (24) hours notice, the Records Unit will close at 4:00 p.m. on that
&Y*

If the employee scheduled to work from 990 a.m. until 5:00 p.m.
takea  a day off with twenty-four (24) hours notice or more, the Records
Unit Supervisor will assign another employee to work from 990  a.m.
until 5:00 p.m. on that day.

If an employee scheduled to work from 9:00 a.m. until 5:00 p.m.
becomes available to work an extra job from 4:00 p.m. until 12:00
Midnight, the employee may take the job and the Records Unit will be
closed at 4:O p.m. on that day.

7. ,The  Special Qnder  issued by the Chief changed employees hours from 8:00 a.m. - 4:00
p.m. to 990  a.m. ‘- 5:OO  p.m. on a rotating basis.

8 . The result of the change was to have one civilian employee working in the office alone
after 4:OO p.m. The civilian employees were concerned for their safety.

9 . There are four (4) female civilian employees and one (1) male civilian employee.

10. At the time of the May 11, 1992 Special Order an unidentified male was roaming City
Hall pretending to be a custodian and walking into City offices and removing the trash.
Several weeks later the male stopped coming into City Hall.

II. The records room is located on the second floor of City Hall approximately twenty feet
from  West Haven I?olice  Department Detective Division. There are detectives assigned to
the 4 p.m. - 12 p.m. shift in the detective division and there is usually at least one in that
office between 4 - 5 p.m.
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CONCLUSIONS OF LAW

1. Absent an appropriate defense, an employer commits an unlawful refusal to bargain
and a prohibited practice when it unilaterally changes the hours of work of its employees.

2. An appropriate defense to the allegation that the employer has unlawfully refused
to bargain is that the unilateral change is allowed by the terms of a collective bargaining
agreement between the parties.

3. The collective bargaining agreement between the partics  in this case allowed the
employer’s unilateral change in hours.

4 . The decision to change the work hours did not substantially effect the safety of the
employees and thus, did not require  the employer to negotiate the effects of its decision.

DISCUSSION

In +tis case, the Union claims that the employer unlawfully changed the hours of
work of the civilian employees working in the police station without bargaining with the
Union.’ The Emplfoyer  admits its unilateral action in changing the hours of work but
maintains that the collective bargaining agreement between the parties allows such unilateral
action:

There is no dispute that hours of work constitutes a mandatory subject of bargaining.
It is well settled that, absent an appropriate defense, an employer’s unilateral change in a
condition of emplqfment  which involves a mandatory subject of bargaining will constitute an
illegal refusal to bargain, a prohibited practice under #7-470(a)(4)  of the Act. Town  of
GreenwicIz,  Decision No. 2154 (1982) and cases cited therein. tie appropriate defense is
that the collective bargaining agreement between the parties allows the employer’s unilateral
action. Redding  Board of Education, Decision No. 1922 (1980).

In this case, we find that the collective bargaining agreement between the parties
allowed the Chief of Police to take the tmilateral  action of changing the work schedule of the
employees. In this regard, Article VT&  Section 8.3 of the contract clearly places authority
with the department head to establish “starting and quitting times” of the employees. Thus,
the contract language does present an appropriate defense to the allegation of the complaint.
Further, we believe;  the Union’s reliance on W&W,  Decision No. 2219-A (1984) is

1 In its  brief, the IJnion  claims that the prior work schedule constituted a past practice which the employer
could not unilaterally change. Additionally, the Union claims that  the change in hours potentially endangered
the aafdy  of the employees, thus requiring  the employer to bargain regarding the “effects” of the decision to
alter the work schedule.
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misplaced. Contrary to the Union’s contention, W&n,  supm  does not stand for the
proposition that, notwithstanding contract language, a long established past practice cannot be
unilaterally changed. The discussion in W&on,  supm points out the very unusual
circumstanw  in that case. There, the Union did not insist on a contract language change
regarding schedules during negotiations because it relied on clear representations of the
employer that it would come to the Union for negotiations before any schedule changes were
made. Thus, we determined that the Union subsequently had a right to rely on such
representations and that the employer could not then turn to the contract language as a
defense to its unilateral change in schedule. None of the special circumstances of W&IIJ
exist in this matter.

Finally, we are not convinced that the record here establishes that the change in hours
compromised the safety of the workers to the point of requiring bargaining over the effects
of the decision. In this regard, while we recognize that there are circumstances under which
the employer. must bargain over the secondary safety effects of its allowable unilateral action,
there is insufficient evidence to convince us that the employees have been put at risk by the
decision in this matter. Specifically, the work location in question is very close to the
detective division of the police department, where at least one detective is usually working
between 4 p.m. and 5 p.m.. Further, any employee required to work the “late shift” is only
in the building until 590  p.m. Thus, we cannot conclude from this record that the working
schedule instituted lby the Chief decreased the safety of employees?

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the Municipal Employee Relations Act, it is hereby ORTXRED,  that the
cornplaint  herein be. and the same hereby is dismissed.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/Margaret A. Lareau
Margaret A. Lareau,
Board Chairman

s/Antonia  C. Moran
Antonia C. Moran,
Board Member

2 We also  note that there is no indication that the Union re4pested  effects bargaining.
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s/Anthonv  Sbo a
Anthony Ska,
Board Member

T O :

H. Richard Borer, Jr., Mayor
City of West Haven
City Hall, 355 Maii St.
West Haven, CT 06516

Ralph DeLucca,  Dir of Personnel
City of West Haven
City Hall, 355 MZin  St.
West Have&T  016516

Henry Szadkowski, Esq
Assistant Corporation Counsel
City Hall, 355 Maii  Street
West Haven, CT 0165  16

Walter Condon,  Staff Rep
council 4, AFSCME, AFL-CIO
444 East Main St.
New Britain, CT 06051

Susan Creamer, Esq.
council 4, AFSCME, AFLCIO
444 Eat  Main street
New Britain, CT 06051

Barbara collins, Esq.
21 oak street, suitz  400
Hartford, CT 06106

5.  William Gagne, Esq.
207 Washington St.
Zirtford,  CT. 06106

RRIX

John Madigan, President
Local 681, Council. 4, AFSCME,  AFL-CIO
444 East Main Street
New Britain, CT 0’6051
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