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DECLARATORY RULING

On June 19, 1992, Local 1303-230, Council 4, AFSCME, AFL-CIO (the Union) filed
a Petition for Declaratory Ruling with the Connecticut State Board of Labor Relations
pursuant to Section 7-471-37 of its regulations, a request which was subsequently amended
by agreement of the parties to reflect the following questions:

1. May an employer subcontract bargaining unit work during the life
of a collective bargaining agreement if the Union declines to bargain
over the issue and the agreement is silent regarding subcontracting?’

The Oxford Board of Education does not allege that the Union haa  declined to bargain over the issue of
subcontracting.



2 . Does a Union have a duty to bargain over privatization of the entire
bargaining unit during the life of the collective bargaining agreement?

3 . If negotiations do commence between the parties, must the statutory
impasse procedures (including binding arbitration) be concluded prior to
privatization of the entire bargaining unit?

The parties also agreed, in their Stipulation, “to waive a formal hearing and further
agree that the Board may decide this case on the basis of the Stipulation, exhibits and briefs”.
On that basis, we proceed to answer the questions posed by the Petition.

In addition, the parties entered into a Stipulation of Facts, which form the basis of
Finding of Fact Nos. l-4.

FINDING OF FACT

1 . The Oxford Board of Education (School Board or Board of Education) is an
employer within the meaning of the LMunicipal  Employee Relations Act.

2. Local 1303-230 of Coluncil4,  AFSC,ME,  AFL-CIO (the Union) is an employee
organization within the.  meaning of +e Act, and at all material times, has been the exclusive
representative  of a unit consisting of all  custodial school employees.

: 3. ,The Union and School Board are siguatories  to a collective bargaining agreement
dated July 1, 1990 through June 30, 1.99s.  (Ex.  1 j

4. The parties agree that any subcontracting done in the past by tluz School Board has
no relevancy for ,the purposes of this matter.

5. The 1990-1995 collective bargtig  agreement contains the following clauses:

ARTICLE I

RECOGNKTION

Section 1.Q

The Board of Education hereby recognizes the Union as the sole and
exclusive representative of all Custodial School Employees for the
purpose of collective bargaining concerning hours, wages, and working
conditions.
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on 16.Q

This agreement shall remain in full force and effect from July 1, 1990
through June 30, 1995. Negotiations for a successor agreement shall
commence no later than January 15, 1995.

6 . There is no contract provision dealing directly and specifically with the issue of
contracting out or subcontracting.

PEmJSSION

The instant issues arise with respect to a proposal, or possible proposal, to contract
out all of the Board of Education’s custodial services to an outside contractor, thereby
eliminating the entire bargaining unit. To answer the questions posed by the instant petition,
we must determine whether, under the Municipal Employee Relations Act, the contract
serves as an absolute bar to a management proposal to contract out an entire operation
currently performed by bargaining unit employees, thus giving the Union the right to decline
to bargain even where the employer requests bargaining on its proposal. While broad issues
are raised, we deal with the terms of a specific collective bargaining agreement and limited
facts.

We emphasize that the parties are seeking deftition  of their obligations, and that
there is no claim before us that either the Board or the Union has failed to bargain over the
issue of contracting out all of the custodial work. Also, the primary issue in this case is not
whether the Employer has a duty to bargain concerning such a proposal in the first instance,
although we will comment on this point. In fact, the Employer states in its brief that it is
willing to bargain over this matter, and the Union seems to acknowledge as much. Rather,
the main issue is whether the Union is correct in claiming that the work is preserved to the
bargaining unit by the contract for its duration, and that, therefore, the Union may decline to
bargain concerning the Employer’s proposal.

Reference to our case law on contracting out is helpful, particularly with respect to
the nature of the bargaining requirement. In the absence of an adequate defense, an
employer has a duty to bargain concerning a plan, made in mid-term of a collective
bargaining agreement, to contract out bargaining unit work previously performed exclusively
by the bargaining unit. Pkinville  Board of Education, Decision No. 1192 (1974);
Southington Boanl  of Education, Decision No. 1221 (1974); CBy  of Micford,  Decision No.
1849 (1980); City of Watertown, Decision No. 2515 (1986); NOIW&  Board  of Education,
Decision No. 2854 (1990). The same basic doctrine has applied in cases involving
reassignment from bargaining unit to non-unit employees. C%y  of Sword,  Decision No.
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2194 (1983); C&y  of New Britain,  Decision No. 2108 (1982); Bead  of Education of the
Gty of Ha@ord,  Decision No. 1938 (1980); crity  of New Haven, Decision No. 1558 (1977);
C%y  of Waterbury, Decision No. 1436 (1976)?

Against this background, the Union now seeks to have us apply a new rule that where
proposed contracting out or “privatization” of an entire operation m a bargaining
unit, the situation does not give rise to any bargaining obligation on the part of the Union,
but rather the contract protects the unit entirely. The Union cites no case of this Labor
Board which would arguably lead to such a result, and, in fact, cites only one peripheral case
from the Federal sector, which we discuss below. Its argument rests first  on bare reference
to the applicability of 29 U.S.C. Section 158(d), which it summarizes in two contradictory
ways (neither of which. we find  correct). Its argument rests  secondly on general propositions
-i.e. that if the entire bargaining unit is privatized, then the  Union would no longer exist; that
bargaining during the life of the contract would undermine collective bargaining; and that an
employer cannot dissolve its collective bargaining agreement during its teim3

We are not persuaded by any of the Union’s arguments, which we believe would
necessitate overruling a large body of our caselaw. Rather, ordinarily any proposal to
contract out all or part of an operation  is a mandatory subject of bargaining whether it
eliminates either part or all of the bargaining unit. Moreover, we conclude that the contract
herein, which contains only simple recognition and duration clauses and no provisions
concerning contracting out, does not serve as an absolute bar to management contracting out
the entire custodial operation currently performed by bargaining unit employees. Rather, the
employer has a duty to bargain in good faith concerning its proposal, subject to any statutory
provisions concerning binding arbitration which the State Board of Mediation rules are
applicable. Our numerous prior decisions, concerning contracting out and transfer of unit
work, as cited above, are clearly consistent with this approach. We explain our reasoning
below.

We first note that the Union’s statutory citation is to Section 8(d) of the National
Labor Relations Act, a Federal statute, not to any provision in the Municipal Employee
Relations Act. Therefore, Section 8(d) has no direct applicability in any event. Moreover,

Among the possible successful defenses is that work has previously been shared between unit and mm-unit
employees, Pldnvillc,  supm;  Hartford, supm;  Waterbury, supm, or that the contract permits the action.
Here, since the Board of Education does not contest its duty to bargain, we do not reach the applicability of any
defense.

’ Its one citation is to Mass&n Hospital Assoda!ion,  282 NLRB 675, 124 LRRM  1125 (1987) for the
proposition that a “clause which provides an employer the ability to temimte  a contract at will has been held to
be an illegal subject of bargaining”. The case is inapposite, entailing  as it did au employer insistence on an
express provision that the collective bargaining agreement would be terminable at will, rather than having a
fixed term. The NLRB found this provision inconsistent with the basic purpose of the NLRA to stabilim labor
relations for periods of reasonable duration. In contrast here, the proposal will be to contract out, which, while
itciusy  have the effect of dissipating the unit, is not a refusal to execute a contract containing a fixed tenu.
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consideration of that provision, or comparable principles under the MERA, does not support
the Union’s view. Section 8(d) contains many provisions, including a clause (which we
assume is the one to which the Union called our attention) which provides that the duty to
bargain collectively “shall not be construed as requiring either party to discuss or agree to
any modification of the terms and conditions contained in a contract for a fixed period, if
such modification is to become effective before such terms and conditions can be reopened
under the provisions of the contract”. The significance of Section 8(d) has been set forth by
the NLRB as follows:

Sections B(a)5  and 8(d) establish an employer’s obligation to bargain in
good faith with respect to “wages, hours, and other terms and
conditions of employment”. Generally, an employer may not
unilaterally institute changes regarding these mandatory subjects before
reaching a good-faith impasse in bargaining. Section 8(d) imposes an
additional requirement when a collective bargaining agreement is in
effect and an employer seeks to “modif[y].  . the  terms and conditions
contained in” the contract: the employer must obtain the Union’s
consent before implementing the change. If the employment conditions
the employer seeks to change are not “contained in” the contract,
however, the employer’s obligation remains the general one of
bargaining in good faith to impasse over the subject before instituting
the proposed change.

Milwaukee Spting  Division of Illinois Coil Spring Company
(Milwaukee Spting  I., 268 NLRB 601 (1984) - affirmed sub nom -
Autoworkers v. NLRB, 765 F.2d  175 @.C.  Cir. 1985)

These same principles were originally discussed in Jacobs Manyfirctuting  Co.,  94
NLFB  1214 (1951),  enforced NLRB v. Jacobs Manyfacturing  Co., 196 F.2d  680 (1952):
“ . . .Section  8(d) does not itself license a party to a bargaining contract to refuse, during the
life of the contract, to discuss a bargainable subject unless it has been made a part of the
agreement itself’.

We find this statement of the parties’ obligations in full harmony with our view of the
parties’ obligations under the MERA,  even without a clause like  Section 8(d), except to the
extent the obligations of the parties may differ after impasse due to the strictures of the
MERA’s  binding arbitration provisions. Thus, if a contract provision is in effect, the terms
of that contract control for the duration of the contract. If an employer blatantly ignores
those terms by asserting an interpretation in subjective bad faith or based on a wholly
frivolous interpretation, it will be held to have repudiated the contract, thereby breaching its
duty to bargain in good faith in violation of Section 7-470(a)(4)  of the MERA. For a
discussion of specific ingredients of a repudiation of a contract, as distinguished from a
simple contract breach, see Trumbull  Board of Education, Decision No. 2102 (1981);
EfaMord  Fedetxztion  of Teachers, Decision No. 2141 (1981); Norwich Board of Education,
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Decision No. 2508 (1986); State of Connecticut, Decision No. 2474 (1986). Where a
condition of employment is not contained in the contract, but has been established as a past
practice and is a mandatory subject of bargaining, an employer has a duty to bargain
concerning a proposed change in that practice. Newington Board of Education and
AFSCME,  Decision No. 1116 (1973),  AffIrmed  Docket 109307, Court of Common Pleas,
Hartford (December 11, 1973); Hartfonl  Bad of Education, Decision No. 2473 (1976);
Redding  Board of Education, Decision No. 1922 (1980); State of Connecticut, Department
of Cotrecfion,  Decision No. 2729 (1989). And, at least until the time of the amendment to
the Act, which now requires binding arbitration for certain mid-term contract disputes, if the
parties bargained in good faith concerning a change in the status quo proposed by the
employer, but genuine final impasse was reached, the employer could institute the proposed
change. This general principle has been applied specifically in mid-term contracting out
cases. C2y  of Waterbury, Decision No. 1834 and 1834-A (1979),  Shelton, Decision No.
1617 (1978); see also Plainville,  supm;  Mi&d,  supm (remedial order reflects doctrine).4
We stress that in all of these and the earlier cited cases involving either contracting out or
transfer of work to non-unit employees, the duty of the parties which we have identified, in
the absence of an express, controlling contract principle, has been a duty to bargain, not an
absolute right to bar action. This has been true even where an employer contracted out an
entire facet of operations, sometimes with a major negative impact on the unit. C@y  of
Waterbury, Decision No. 1834 and 1834-A (1979); clity  of Shelton, suptu  (contracting out
landfill operation); Norwalk Board of Education, Decision No. 2177 (1983).

Given these established principles, we could only find that the contract itself served as
an absolute bar to contracting out if the contract contains clauses which may fairly be said to
bind the employer not to take such action; otherwise there is simply a duty to bargain
concerning proposed contracting out - i.e. a change in the status quo with respect to non-
contractual items. The Union does not base its argument on any specific clauses in this
collective bargaining agreement, but on the contract as a whole. We find no such bar based
on either the contract as a whole, the recognition clause or the wage and benefit provisions.
First of all, these clauses constitute commitments to provide certain conditions of
employment to certain emolm. We emphasize that workers of the contractor would not
ordinarily be deemed employees of the Board of Education, absent unusual showing of facts
which cannot yet have existed in this case since no contracting out has occurred. Thus, these
terms of the collective bargaining agreement cannot be deemed to restrict the employer’s
dealing with non-employees. Secondly, we do not find  these clauses or the contract as a
whole to constitute “no contracting out” clauses by inference. In fact, in substance, we
already rejected this theory in She&on,  sups, where, we made clear that even in the face of
a Union claim that the contract by general nature prohibited any change in the landfIll
operation during the contract term, the City had a duty to bargain over the decision,

’ Neither this Board nor our sister Board of Mediation and  Arbitration has issued a formal decision on the
arbitrability of issues not contained in the contract, which are being bargained in mid-contract term by the
parties. We touch on this issue below, in our comments concerning question 3.
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although, if fmal impasse was reached, it would be free to take unilateral action. We would
require far greater specificity in the wording of a clause before we would infer such a
meaning. Importantly, many collective bargaining agreements contain clauses which, in
some way, restrict an employer’s ability to contract out. Thus, to read such a clause into the
contract would provide the Union with a “free” provision which it never achieved through
bargaining, and which many other Unions have gained only through the strenuous give and
take of negotiations. Certainly, to infer such a meaning would run afoul of the prevailing
labor relations practice, which should be a guide to contract interpretation. We believe to
“read in” such a clause would also be at odds with the statutory purpose to promote
collective bargaining.5

With respect to the Union’s more generalized arguments, we concede that the
consequences of our decision may be harsh, but we act consistently with our long-term
deftition  of the parties’ rights under the Act. Simply put, we do not read collective
bargaining agreements as agreements that, for the contract term, unit employees will perform
all work previously belonging to the unit; absent specific language to that effect, we will not
refer such meaning into collective bargaining agreements. The issue is not closed, however,
as unions may still attempt to negotiate contractual provisions which preserve their work, or
limit contracting out. For that matter, where no such clauses are found, the Union may still
succeed in preserving its work when the employer comes to it in mid-term of the contract
and engages in negotiations on a proposal to contract out the work.

****

Having addressed the general issue herein and concluded that the collective bargaining
agreement does not absolutely bar the Oxford Board of Education from  contracting out the
entire custodial operation, we turn to the actual questions posed by the Declaratory Ruling.

Question 2, which logically must be answered first, states:

“Does  a Union have a duty to bargain over privatization of the entire
bargaining unit during the life of the collective bargaining agreement?”

J We note that the current NLRB position concerning  the significance of Section 8(d) of the NLRA,
recognition clauses and general contract terms (in certain settings) is consistent with our view here. Mifwuukce
Spdng  II, sups,  and casea  ovemded  therein. However, we also note that the cases involved relocation issuea
and transfers of work among employees of the employer, not contracting out, as is the case hem. Also,
cmnter-arguments  in those casea  focused on the employer’s motivation for relocation and transfer. In contrast,
in the instant case, we have no evidence as to the motivation behind the contracting out. We do not, by this
decision, consider those issues, making a ruling on those points, or by this decision adopt the NLRB’s
cx%clusions  in those casea.
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We return to our conclusion that absent a valid defense, a contracting out proposal is
a mandatory subject of bargaining. Having rejected the Union claim that no contracting out
could occur, the duty to bargain is a mutual one under the express terms of the ~tatute.~
Thus, if the Board of Education makes a proposal to contract out the custodial operation, and
seeks to bargain about the proposal with the Union, the Union has a duty to bargain on the
matter as well. Sometimes when an employer makes a proposal to bargain on such matters,
a union waives its right to bargain by inaction or by deliberate decision. In most cases, the
employer sheds no tears and then embarks freely on its proposed course. Theoretically, if
the employer insisted, for some reason, that bargaining take place, a union would have
breached its duty by refusing to bargain. However, we doubt that the practical issue raised
by the question here is whether the Union can be found to have breached its duty if that
chain of events occurs -- rather the parties are both concerned primarily with whether the
employer may contract out if the Union declines to bargain -- precisely the issue raised by
Question 1, which we address next.

Question 1 states:

“May an employer subcontract bargaining unit work during the life of a
collective bargaining agreement if the Union declines to bargain over
the issue and the agreement is silent regarding subcontracting?“7

We conclude “Yes”, that an employer may subcontract bargaining unit work during
the life of a collective bargaining agreement if the Union declines to bargain over the issue
and the agreement contains only a simple recognition clause and is truly silent regarding
subcontracting. If the Union declines to bargain, it has waived its right to do so, and the
employer, having satisfied its obligation by proposing and being willing to bargain, is free to
subcontract out the work consistent with any proposal previously made to the union. Our
conclusion rests on our rejection of the Union argument that the collective bargaining
agreement was an absolute bar to any contracting out. This conclusion returns this matter to
the status of an existing practice rather than a contractual provision, triggering the duty to
bargain rather than a guaranteed continuance of the existing practice.

6 Specifically, in Section 7-469, the Act refers expressly to both the municipal employer & the mlovee
pr~anizatioa  as having the duty to bargain collectively. In Section 7-474 it specifically refers to “bargaining
collectively” as the “mutual obligation” of the parties. The obligation of both par&  to bargain concerning
contracting out is specifically referenced in the U.S. Supreme Court’s seminal contracting out case under the
NLRA, Fibreboard  Paper Products Corpomtion v. h!LRB,  57 I.JUW  at 2611.

’ It is assumed, given the content of the briefs, that question 1 focused on total contracting  out of an
operation, as do questions 2 and 3. For that matter, under the rationale we have given,  the obligation under
question 1 is the same for partial or total contracting out.



We turn to Question 3, which states:

“If negotiations do commence between the parties, must the statutory
impasse procedures (including binding arbitration) be concluded prior to
privatization of the entire bargaining unit?”

We take this issue to raise two questions: a) whether the provisions of the Section 7-
473~  of the Act concerning mid-term negotiations and arbitration apply to this dispute; and b)
whether any applicable statutory impasse procedure must be concluded before the employer
institutes any proposed privatization. With respect to the first issue, Section 7-473c(a)
provides in pertinent part:

“If, within ninety days after the expiration of the current collective
bargaining agreement, or within ninety days after the specified date for
implementation of reopener provisions in an existing collective .
bargaining agreement, pr  within ninetv davs after the date the natties  to
an existing collective baraainine  agree

.  .
ment commence neaotiations  to

revise said apreement  on anv matter affecting  wages. hours. and other
conditions of eml>lovment,  neither the municipal employer or the
municipal employee organization has requested the arbitration services
of the State Board of Mediation and Arbitration, said Board shall notify
the municipal employer and municipal employee organization that
ninety days has passed since such date or the expiration of such
collective bargaining agreement and that binding and final arbitration is
now imposed on them.. . ” (emphasis added)

The parties disagree about whether the emphasized portion of the above statutory
quotation applies to a Board of Education proposal in this case. The Board of Education
says the statutory term does not apply, as the contracting out issue does not constitute a
“revision” of the current agreement, since the subcontracting issue is not contained in the
agreement, and negotiations will not constitute a “revision” of the agreement. The Union
argues that binding arbitration is required, since any negotiations over
subcontracting/privatization during the life of the contract will result in a revision of contract
language, including the recognition clause.

The issue posed is a difficult one, and clearly has major implications for
administration of the MERA by this Labor Board and the State Board of Mediation and
Arbitration, our sister agency. While this Labor Board must determine whether parties must
bargain over a subject, the question of the applicability of the mid-term arbitration provision
should be decided by the Board of Mediation and Arbitration, since it is the agency charged
directly with the administration of the arbitration provisions of the Act. See Police Local
798 (AFSCME),  Decision No. 15 13 (1977) (discussion of matters properly within
jurisdiction of Board of Mediation and Arbitration). Thus, we decline to issue a ruling on
this matter pursuant to the provisions of Conn. Gen. Stat. 64-176(e)(S).  We encourage the
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parties to bring the general matter of the applicability of the statute’s mid-term arbitration
provisions to the Board of Mediation and Arbitration.

We turn to the second part of question 3, i.e., whether any applicable statutory
impasse procedure, including binding arbitration, must be concluded prior to any
privatization in mid-term of the contract. The traditional rule was that the duty to bargain
consisted of the obligation to bargain until either agreement or final impasse was reached; if
genuine fmal impasse was reached the employer could implement the proposal it had
advanced unsuccessfully in negotiations. Thus, the second aspect of question 3 herein
amounts to a question of whether, with respect to a mid-term dispute, this “impasse” rule
retains life within the statutory scheme of binding arbitration. Unfortunately, neither party
briefed this issue. Our initial reaction is that the traditional impasse rule does not retain life
where a matter is subject to binding arbitration, and that thus ordinarily an employer may not
implement a proposal concerning such a matter unless the matter has been processed through
arbitration, and the employer’s proposal has been awarded therein. However, given our
varied prior cases touching on aspects of this subject* and the absence of any briefs, we
decline to rule on this issue at this time.

DECLARATORY RULING

Predicated upon the authority vested in the Connecticut State Board of Labor
Relations by the Municipal Employee Relations Act, the following is hereby determined in
response to the questions posed in the instant Petition:

1. May an employer subcontract bargaining unit work during the life
of a collective bargaining agreement if the Union declines to bargain
over the issue and the agreement is silent regarding subcontracting?

Yes, an employer may “subcontract” or contract out bargaining unit work during the
life of a collective bargaining agreement, if the Union declines to bargain over the issue and
the agreement is truly silent regarding subcontracting, even if the action eliminates the entire
bargaining unit.

2. Does a Union have a duty to bargain over privatization of the entire
bargaining unit during the life of the collective bargaining agreement?

’ c.f. City of W-I&,  Decision No. 1455 (1976),  Watertown Boani  of Education, Decision No. 1619
(I978),  Bmnford  Board of Education, Decision No. 2274 (1984) (Teacher Negotiation Act).
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Yes, generally a Union has a duty to bargain over “privatization” or total contracting
out during the life of the collective bargaining agreement, absent a valid defense.

3 . If negotiations do commence between the parties, must the statutory
impasse procedures (including binding arbitration) be concluded prior to
privatization of the entire bargaining unit?

We decline to issue a ruling on the question of the applicabiity  of the mid-term
arbitration provisions to any privatization proposal made by the Board of Education, although
we encourage the parties to bring this issue to the Board of Mediation and Arbitration for
this decision. We decline to rule on whether the statutory impasse procedures, if they are
applicable, must be concluded prior to any privatization, and on the component issue of
whether the traditional “impasse” rule retains life under the MERA’s  statutory scheme of
mid-term binding arbitration.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/Margaret  A. Lareau
Margaret A. Lareau,
Chairman

s/Anthonv Sbona
Anthony Sbona,
Board Member

s/Antonia C. Moran
Antonia C. Moran,
Board Member

To:

Stephanie E. Lane, Esq.
Durant, Sabanosh, Nichols & Houston
loo0  Lafayette Boulevard
Bridgeport, CT 06604-4993

William Gagne, Esq.
207 Washington Street
Hartford, CT 06106
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,

Donald F. Houston, Esq.
Durant, Sabanosh, Nichols & Houston
1000 Lafayette Boulevard
Bridgeport, CT 06604-4993

Jeffrey Mockler,
Staff Representative
Council #4,  AFSCME, AFL-CIO
44 East Main Street
New Britain, CT 06051

Michael W. Abdalla
Superintendent of Schools
Oxford Board of Education
429 Oxford Rd., P. 0. Box 548
Oxford, CT 06478

J. Evans, President,
Local 1303-230
44 East Main Street
New Britain, CT 06051

Barbara Collins, Esq.
21 Oak St., Suite 400
Hartford, CT 06106
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