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DECISION AND DISMISSAL OF PETITION.

On January 16, 1992, Local 818, Council 4, AFSCME (the Union) filed a petition
pursuant to the Municipal Employee Relations Act (the Act) with the Connecticut State Board
of Labor Relations (the Labor Board) seeking to represent certain employees of the Town of
Killingworth (the Town). Specifically, the Union sought to represent a supervisory
bargaining unit comprised of the Town’s Zoning Official, Assessor, Sanitarian and Zoning
Enforcement Officer. On June 16, 1992, after &requisite preliminary administrative steps
had been taken and an investigation conducted, the Board’s Agent, John W. Kingston,
directed an election to determine whether a supervisory unit comprised of the Assessor and



Sanitarian wished to be represented by the Union.’ The election was conducted by the
Board on July 28, 1992 at which time the Town challenged the ballots of both voting

employees. Specifically, the Town claims that both the Assessor and the Sanitarian are
ineligible to vote pursuant to the Act because the Assessor is a “department head” and the
Sanitarian is not a “supervisor”. Thereafter, the matter came before the Board for a hearing
on August 12, 1992 and August 18, 1992.*  All parties were allowed to present evidence,
examine and cross examine witnesses and make argument. Both parties submitted written
briefs the last of which was received by the Board on October 29, 1992. Based on the
record before us we make the following findings of fact, conclusions of law and dismiss the
petition.

FINDINGS OF FACT

1. The Town is a municipal employer within the meaning of the Act.

2. The Union is an employee organization within the meaning of the Act.

3. The Town employs approximately eighteen full-time employees including three
elected positions. (Tr. 12)

4. The Assessor is a full-time position with a salary of $22,541. (Ex.  5)

5 . The Assessor is responsible for preparation of an annual Grand List, evaluating
real and personal property and motor vehicles so that they may be properly taxed and also
performs any functions prescribed by Statute. Further, the Assessor performs a variety of
specific daily functions including assigning clerical work, inspecting property, updating tax
information and communicating v&h other departments of the Town regarding the
information in the Assessor’s office. The Assessor reports directly to the First Selectman.
(Ex.2,  3)

’ .

6. The Assessor is responsible for a budget of $43,371 out of the entire Town budget
of $1,860,564.  (Tr. 11, Ex. 5)

’ The positions of Building Official and Zoning Enforcement Officer were administratively excluded from the
unit pursuant to the direction of election. The Union has not challenged those exclusions; therefore, the instant
matter involves only the questions raised regarding the status of the Assessor and the Sanitarian.

2 This case waa originally consolidated with Case No. ME-14,366, Town of ZGUingworth  and Local 1303,
Council 4, AFSCME. The cases were severed prior to the start of the hearing on this matter on August l&1992,
at the request of the Town.
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7. The Sanitarian is a part-time position working approximately twenty (20) hours per
week; the Sanitarian spends approximately seven (7) hours per week in the office and the
remainder of the time on the road performing field work. (Tr. 15-16)

8. The Town building clerk performs work for the Sanitarian and the Building
Official; the clerk’s salary is paid one-half from the Sanitarian’s budget and one-half from
the Building Official’s budget. The clerk reports to either the Building Official or the First
Selectman. (Tr. 15-16)

9. The record reveals only one instance of discipline involving the building clerk,
which discipline was issued by the First Selectman. (Ex.  7)

CONCLUSIONS OF LAW

1. The Assessor is not a “department h&d,’ pursuant to Conn. Gen. Stat. $7-467.

2. The Sanitarian is not a Supervisor pursuant to Conn. Gen. Stat. #7-471(2).

3 . As a result of conclusions of law 1 and 2, the bargaining unit would consist of
only one person which is not appropriate for the purposes of collective bargaining.

DISCUSSION

The Union has petitioned to represent a supervisory unit within the Town of
Killingworth. The Town has challenged the petition on the grounds that the Assessor is a
“department head” and the Sanitarian‘is not a “supervisor” pursuant to the Act and,
therefore, both positions should be excluded from a supervisory unit. For the following
reasons, we find that the Assessor is not a department head pursuant to the Act. We further
find  that the Sanitarian is not a supervisor under the Act. As such, the petition must be ;
dismissed because the Unit would consist, at the most, of one person. Such a unit is not
appropriate pursuant to the Act.

This Board has developed clear criteria for determining whether an employee is a
Department Head and thus excluded from coverage of the Act pursuant to Corm.  Gen. Stat.
g7-467(2).  As stated in Town  of South&ton, Decision No. 2451 (1985) and confirmed by
the Connecticut Supreme Court in South&ton  v. State Board  of Labor  Rehztions,  210
Conn. 549, 554-555 (1989),  these criteria are as follows:

1. Does the person report directly to the Board of Selectmen or the Chief
Executive Officer of the municipality, i.e. with no intervening level of
authority?
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2. Does the person exercise a degree of permanent supervisory control over
other municipal employees which is greater than what is necessary to qualify
the person merely as a supervisor under the Act?

3. Does the person head a division of municipal government which in terms of
budget, staff size, and control of the use of municipal resources is a major
functional division of that municipality’s government?

Each of the questions must be answered affirmatively in order for a finding that the
position qualifies as a department head.

In the instant case, we find that the Assessor does report directly to the First
Selectman thus satisfying criterion #l above. However, we find that he does not head a
division of the Killingworth government which is a major functional division of that
municipality’s government. In this regard, the Assessor is responsible for a department
which consists only of approximately 2% of the total town budget. Further, the department
employs only two (2) of the approximately eighteen (18) full-time employees of the town. In
Soufhington,  supm,  we looked at the size of the Assessor’s budget and staff in determining
that the position did not qualify as a department head. In affirming the Labor Board’s
decision in that matter, Justice Hull, writing for the Supreme Court, stated: “Our view of
this case does not in any way suggest that the  .  .  . disputed positions are not important to the
town.. .It is obvious that without a.. .tax  assessor.. .no town could function. But the mere
necessity of such a position does not automatically make it a major functional division of the
town under the statute. ” Southington,  sups  at 563. We believe this reasoning is equally
sound in this matter. Although we acknowledge that Killingworth is a small town without
the huge departments of a major city, we do not believe that the evidence shows the
Assessor’s office to be a major functional division of even this small community. Thus, the
Assessor is not a department head pursuant to the Act and is not excluded from the proposed
unit on that basis.

Turning to the question of supervisory status, we conclude that the Sanitarian is not ‘a
supervisor pursuant to the Act. In this regard Conn. Gen. Stat. #7-471(2)  requires that, in ’
order to qualify as a “supervisor”, the princinal  functions of the nosition  must be
characterized by no fewer than two of the following: “(A) performing such management
control duties as scheduling, assigning, overseeing and reviewing the work of subordinate
employees; (B)  performing such duties as are distinct and dissimilar from those performed by
the employees supervised; (C) exercising judgment in adjusting grievances, applying other
established personnel. policies and procedures and in enforcing the provisions of a collective
bargaining agreement; and (D)  establishing or participating in the establishment of
performance standards for subordinate employees and taking corrective measures to
implement those standards. ”
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The record evidence establishes that the Sanitarian is a part-time employee who
spends only about seven (7) hours per week in the office; the remainder of his work week is
spent performing field work. The only possible employee over whom the Sanitarian might
direct some control is the Building clerk. The clerk’s time is apparently divided between
work for the Building Official and the Sanitarian. However, the record does not indicate that
the Sanitarian participates in any manner in adjusting grievances or in applying personnel
policies or procedures. Additionally, the record reveals that during the one instance when
the Sanitarian might have been called upon to take corrective measures regarding the clerk’s
performance, this action was taken by the First Selectman instead. Finally, the clerk reports
to the Building Official or the First Selectman; the record contains no evidence that the
Sanitarian has any control over the clerk’s daily performance or schedule. We are not
persuaded by the fact that there is some testimony that the Sanitarian is the first step in the
grievance procedure. There is no evidence that the Sanitarian has ever exercised that
function or that the parties to the collective bargaining agreement actually adhere to that
procedure with regard to the Sanitarian. Thus, we conclude that the principal functions of
the Sanitarian’s position are not characterized by at least two of the listed criteria as required
by Conn. Gen. Stat. $7-471(2). i

Having concluded that the Sanitarian is not a supervisor pursuant to the Act, we have
no choice but to dismiss the instant petition. Even if we were to make a determination that
the Assessor is a supervisor, an issue we need not reach; the unit would consist solely of the
Assessor; such a one person unit is inappropriate for purposes of collective bargaining.
Town of Winchester v. Connecticut State Board of Labor  Relations, 175 Conn. 349, 361
(1978).

By virtue of and pursuant to the powers vested in the Connecticut State Board of
Labor Relations by the Municipal Employee Relations Act, it is ORDERED, that the petition
filed herein be and the same hereby is, dismissed. ’ .

CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/Margaret  A. Lareau
Margaret A. Lareau,
Chairman

s/Anthonv  Sbona
Anthony Sbona,
Board Member
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s/Ann McCormack
Ann McCormack,
Board Member

To:

Gerald B. Lucas
First Selectman
Town of Killingworth
Town Office Building
RT 81, RFD 2
Killingworth, CT 06417

Fred Dorsey, Esq.
Siegel, O’Connor, Schiff, Zangari  & Kainen -
P.O. Drawer 906
171 Orange St.
New Haven, CT 06504

Robert Linberk,
Staff Rep.
Lmal818,  Council 4
444 East Main St.
New Britain, CT 06051

Susan Creamer, Esq.
444 East Main St.
New Britain, CT 06051

J. William Gagne, Jr., Esq.
Gagne & Collins
207 Washington St.
Hartford, CT 06106

Barbara J. Collins
Gagne & Collins
207 Washington Street
Hartford, CT 06106
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