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DISMISSAL PURSUANT TO MOTION TO DISMISS

On November 18, 1991 Local 431, Council 4, AFSCME, AFL-CIO (the Union) filed
a prohibited practice charge against the Hamden  Board of Education (the Board of Education)
alleging a violation of Section 7-470(a)(4)  and (6). In essence, it claimed that the Board of
Education unilaterally removed work from the bargaining unit and negotiated in bad faith by
taking that action after proposing the same action in contract negotiations and withdrawing
the proposal.

After the requisite preliminary administrative steps had been taken, the parties
appeared before the Labor Board for a hearing on October 1, 1992 and March 8, 1993. At
the conclusion of the Union’s evidence the Employer made a Motion to Dismiss on the
grounds that the Union had failed to present a prima facie case. The Board of Education has
not yet presented its evidence. Accordingly, we rule on the Board of Education’s motion on
the evidence presented thus far, and in light of briefs filed  thereon by both parties.



DISCUSSION

The essence of the Union’s allegation of failure to bargain in good faith has two main
aspects - that the Board of Education transferred certain clerical work from the bargaining
unit to a newly created position of administrative assistant witbout  bargaining with the Union,
and that this action was taken despite the fact that the same action was proposed, but then
withdrawn during contract negotiations. The position created was that of administrative
assistant to the Assistant Superintendent for Noneducational Support. Marianne Triano was
placed in the administrative assistant position; she had previously held the position of
Secretary to Michael Ryan, Director of Non-educational Support Services - Grade 9, a
bargaining unit position.

In order to establish a prima facie case with respect to its claim of unilateral transfer
of bargaining unit work, the Union would have to establish that the Board of Education had
removed work which was previously performed exclusively by the bargaining unit and
transferred it to a non-unit position without bargaining with the Union. PZuinviUe  Board of
Education, Decision No. 1192 (1974); Ci@  of M#brd, Decision No. 1849 (1980),  Town of
East  Haven, Decision No. 2020 (1981); Board of Education of the City of Han$orti,
Decision No. 1938 (1980); C!&y  of Waterbury, Decision No. 1436 (1976); C%y  of
Watertown, Decision No. 2515 (1986). Upon completion of the Union’s case, there is
insufficient evidence to establish 1) that the administrative assistant is now performing unit
work, or 2) that even if unit employees did this work in the past, they did so exclusively.

More specifically, the evidence does not establish the nature and scope of
administrative assistant Triano’s duties. In fact, the testimony is contradictory among the
Union’s witnesses (Tr.  105, 124-126, 128). Additionally, the witnesses who testified have
only peripheral knowledge of what Triano’s current duties are. When they were aware that
Triano was performing work involving several matters which had allegedly been done in the
past by unit employees, they were not aware of just what aspect of those functions she was
performing. Thus, it cannot be determined whether the particular functions on those matters
are the same or distinct from the tasks performed by unit employees in the past (Tr.  105
111). Neither was it established in evidence that any of these functions had been performed
solely by unit employees in the past. To the contrary, the evidence indicates that some of
these functions were shared and the evidence fails to establish whether there were specific
major, distinct tasks within these subject areas that had been performed exclusively by the
unit. (Tr.  105-111)

Also, we cannot draw an inference on the facts before us, as the Union asks us to do,
that simply because certain duties have not been assumed by unit employees, they must have
been transferred outside the unit improperly.



With respect to the second aspect of the complaint (the allegation that the Board of
Education implemented a proposal it had’ dropped in negotiations), we find insufficient
evidence about what the new administrative assistant job entails to establish a prima facie
case that the creation of the job and placement of Triano in that position reflects basically the
same proposal that the Board of Education had withdrawn from negotiations a year and a half
before -- i.e. to take the Secretary 9 position (held then by Triano) out of the unit. While
the matter may appear suspicious, we are unable, from the evidence before us, to draw an
inference that the employer has simply changed Triano’s job title and made no significant,
substantive changes in her duties, especially given the testimony about certain new duties
(such as handling a grievance) and the fact that a reorganization took place which eliminated
two managerial positions and assigned two cleric& to Ryan..

In sum, the evidence before us is insufficient to establish the Union’s prima facie
case.’ While we realize the difficulties of proof for a Union in this type of case, we must
still assess the sufficiency of the evidence.

ORDER AND DEMISSAL

By virtue of and pursuant to the powers vested in the Connecticut State Board of
Labor Relations Act by the Municipal Employee Relations Act, it is hereby ORDERED, that
the Motion to Dismiss is granted and the complaint filed in Case No. MPP-14,238 is
dismissed.

CON-NECTICUT  STATE BOARD OF LABOR RELATIONS

s/Margaret A. Lareau
Margaret A. Lareau,
Chairman

s/Anthonv Sbona
Anthony Sbona,
Board Member

s/Antonia C. Moran
Antonia C. Moran,
Board Member

’ Given our disposition on the grounds set forth above, we find it unnecessary  to address the Board of
Bducation’s  claim that the Union waived any rights it had to bargain.
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TO:

David W. Shaw,
Superintendent of Schools
Hamden  Board of Education
60 Putnam Avenue
Hamden,  CT 06517

David Ryan
Labor Consultant
Ryan & Associates
5 Birch Road
Woodbridge, CT 06525

Gary  Starr,  Esq.
Siegal, O’Connor, Schiff, Zangari 82 Kainen
370 Asylum Street
Hartford, CT 06103

Joseph Lynch
Staff Representative ’
Local 431, Council 4, AFSCME
444 East  Main Street
New Britain, CT 06051

Barbara Collins, Attorney
Gagne & Collins
207 Washington Street
Hartford, CT 06106

Susan Creamer, Attorney
Council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, CT 06051
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