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DECLARATORY RULTNG

On July 23, 1991, Louis Lewis filed with the Connecticut State Board of Labor
Relations (the Labor Board) a complaint alleging that the Fairfield County Sheriffs
Department had engaged and was engaging in a prohibited practice within the meaning of
Conn. Gen. Stat. $5-272.  The complaint was amended on September 13, 1991. The
substance of the Lewis charge, as amended, is contained in the following paragraphs of the
complaint:

3 . As a result of Complainant’s exercise of his rights to form, join or assist any
employee organization as guaranteed by Conn. Gen. Stat. $5-271,  respondent has
caused Complainant to suffer prohibited acts including, but not limited to; a change in
condition of employment, coercion and threats of termination of employment.

4 . Complainant has further been disciplined in the form of demotion and subsequent
suspension from his position for an infraction which is not commensurate with said
discipline in violation of Conn. Gen. Stat. 55-272(a)(5).

5 . Complainant has been compelled to contribute dues to an employee organization
by Respondent, under threat of termination, in violation of Conn. Gen. Stat. $5-
272(a)(2).

6 . Complainant was discharged from his employment with Respondent in violation of
Conn. Gen. Stat. $5-272(a)(3).

7 . Complainant was not afforded a proper pre-termination hearing as required by
law.

Subsequently, on November 4, 1991, the BJPA  filed a representation petition (Case
No. SE-14,213) seeking to represent certain special Deputy Sheriffs working in Fairfield
County. The Board conducted a hearing on that petition on February 7, 1992, and granted
the parties’ request to take evidence and argument only on the question of whether the
special deputies were “employees” under the SERA, and to issue a Decision on that threshold
issue before proceeding to hearings on any other issues.

After that hearing, the legislature enacted, and the Governor signed, Public Act No.
92-61, which stated that “Special Deputy Sheriffs shall not be subject to the provisions of
Chapters 66 to 68, inclusive”. We then dismissed the petition, noting that the provisions
excluded the special deputies thenceforth from the provisions of the SERA, and stating that
“the enactment of Public Act. No. 92-61 clearly forecloses any viable petition for
representation for the proposed unit of Special Deputy Sheriffs”. We then concluded “since
a petition for representation is not viable, we do not reach the question put before us by the
parties prior to the enactment of Public Act No. 92-61, namely whether special deputy
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sheriffs were employees within the meaning of the Act, at times prior to the passage of
Public Act No. 92-61”.

In anticipation of the upcoming scheduled hearing of May 10, 1993, concerning the
instant complaint involving Louis Lewis, the parties, with the encouragement of the Board’s
Agent, agreed that the exhibits, transcripts and briefs, which were part of the record of the
petition in Case No. SE-14,213, should be accepted by the Board as part of the record of the
present prohibited practice complaint. By agreement, both parties submitted supplemental
briefs on the issue of the Act’s coverage of the Special Deputy Sheriffs, and, particularly, on
the question of the bearing of Public Act 92-61 on the prior applicability of the SERA to the
Special Deputy Sheriffs. The essence of the parties’ request is for a declaratory ruling
concerning the status of Special Deputy Sheriffs as employees within the meaning of the
SERA. The Board has accepted the agreed-on approach, and accordingly turns to the issue
of employee status.

On the basis of the record incorporated by agreement from the petition in Case No.
SE-14,213, we set forth the findings of fact and declaratory ruling.

FINDINGS OF FACT

1. The International Union of Police Associations is an employee organization within the
meaning of the Collective Bargaining for State Employees Act. (Stip.)

2. The Fairfield County Sheriff is an elected official pursuant to Chapter 78, Conn. Gen.
Stat. 86-29,  etc. (Stip.)

3 . Special Deputy Sheriffs are appointed by the County Sheriff pursuant to Conn. Gen. Stat.
$6-43.

4. The statutory scheme involving Sheriffs, Deputies, Special Deputies, appears in Conn.
Gen. Stat. $6-32  through 6-49a. Section 6-43 provides that the Sheriff of any county may
appoint special deputies, who “shall  have all the powers of Sheriffs as provided by law,
except as to civil process”. Section 6-43 provides in full:

“In case of riot or civil commotion or reasonable apprehension thereof,
or when he deems it necessary for the prevention or investigation of
crime, or when needed for attendance at court, the sheriff of any
county may appoint special deputy sheriffs in such numbers as he
deems necessary. Special deputy sheriffs shall be sworn to the faithful
performance of their duties and, having been so sworn, shall have all
the powers of the sheriff as provided by law, except as to service of
civil process; and such special deputies shall continue to hold their
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office as long as the sheriff appointing them deems necessary but not
longer than the term of his office. Special deputy sheriffs shall not be
subject to the provisions of chapters 66 to 68, inclusive.”

5 . Only the special deputies were involved in the Petition in Case No. SE-14,213, Louis
Lewis, the complainant, was a Special Deputy working in the Fairfield County Sheriff’s
office.

6. The fees for Special Deputy Sheriffs are established by the Legislature pursuant to Conn.
Gen. Stat. &41(a)(4) which established a basic rate and special per diem rates from $105-
$130 for four (4) functions:

Supervisory
Metal Detection
Cell Block
Transportation

(StiP.)

7. Bailiffs, a category of Special Deputy, also receive set per diem payments. (Tr. 36)

8. The County Sheriff designates Special Deputy Sheriffs for the four (4) special functions
within numerical and financial limits established by the County Sheriffs Agency. (Stip.)

9. The Sheriffs’ Advisory Board is established by Corm.  Gen. Stat. 56-32a  and 6-32b and
exercises its authority through the County Sheriffs Agency. (Stip.)

10. The Special Deputy Sheriffs are appointed by the County Sheriff, generally for a term
of one (1) year, but not to exceed the term of the Sheriffs office, and some special deputies
serve for many consecutive terms, and serve at the pleasure of the County Sheriff. (Stip.)

11. Special Deputy Sheriffs are given training in CPR and other aspects of Sheriffs work.
Such training is planned by the County Sheriff with the approval of the County Sheriffs
Agency as to cost, subject matter and trainer qualifications. Some training is provided on a
statewide basis by the Agency. Special Deputy Sheriffs receive their daily fee while
attending training. (Stip.)

12. Some Special Deputy Sheriffs are authorized to carry firearms by the County Sheriff, in
which case they purchase their own frearm and ammunition. The firearm  must be approved
by the Sheriff and Special Deputy Sheriffs must complete required weapons training. (Stip.)

13. All Special Deputy Sheriffs perform their duties according to the schedule prepared by
the County Sheriff or his staff in accordance with the needs of the county. (Stip.)
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14. The County Sheriff has the right to direct the Special Deputy Sheriffs in the
performance of their duties. (Stip.)

15. In Fairfield County, at most locations, there is a supervisory court officer to give
instructions and supervise other Special Deputy Sheriffs in day-to-day performance. (Stip.)

16. The supervisory court officer is Special Deputy Sheriff.

17. Materials and equipment used by the Special Deputy Sheriffs in the performance of their
duties are provided by the County Sheriffs Agency, for example:

Uniforms
PR24 (a type of night stick)
Handcuffs
Other Restraints
Radios
Prisoner Transportation Vehicles

(StiP.)

18. Special Deputy Sheriffs must purchase their own badges, shoes and belts to a standard
set by the County Sheriff. (Stip.)

19. The words, “Sheriffs Department, State of Connecticut” appear prominently on the
special deputies arm patches. The badge and collar tabs on the uniform bear the State seal.
(Tr. 22)

20. Special Deputy Sheriffs perform their duties personally and cannot appoint or designate
a non-deputy sheriff to perform their duty. (Stip.)

21. There are about 625-650 special deputies in the State. Some of them work full-time, and
some special deputies work part-time, even as little as a few days per year. Some special
deputies also hold other jobs unrelated to the Sheriffs Department. (Tr. 84, 89)

22. Special deputies are paid every two weeks from the State payroll, with the check signed
by the State comptroller. Social security deductions are not made from the pay checks. The
special deputies are not part of the state employee retirement system, nor covered by state
health insurance. The only deductions from their checks are the medicare  portion of FICA,
and income tax. (Tr. 84-87)

23. The federal income tax deduction is made pursuant to a decision of the Federal Internal
Revenue Service, which concluded that the special deputies were employees, not independent
contractors. (Ex.  23) The special deputies now receive W-2 forms at the end of the year.
Prior to January, 1991, and prior to the IRS ruling, the special deputies were paid via a
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“vendor’s” check and the payments were recorded on IRS 1099 forms, the mechanism
normally used for independent contractors. (Tr.25, 93)

24. The State budget only designates a total dollar amount for special deputies, as opposed
to the structure for classified employees, where the budget specifies the number of positions
as well as the amount of money for positions in that category. (Tr. 90)

25. Special deputies are directed to report at a set hour, and normally stay until a pre-set
ending hour. They receive a one hour, unpaid lunch break. Certain special deputies work
35 hour per week. At times they stay later to tend to remaining prisoners. (Tr. 31) At least
in the case of special deputy Lewis, if all prisoners have left his assigned area, he reports to
the supervisory court officer to make sure it is all right for him to depart for the day. He
does not lose pay in such cases (Tr. 53, 57)

26. Special deputies do not receive pay for any day not actually worked, and thus do not
receive vacation or sick leave pay. (Tr. 38)

27. Special deputies receive orders and supervision from supervising officers within the
ranks of special deputies. There is more than one tier of supervision, with the County Sheriff
at the top level, and under him the Chief Deputy Sheriff. They cannot deviate from the
manner in which they are ordered to perform tasks. There is a manual for special deputies
which specifies their responsibilities and duties. (Tr. 39, 57, 65-67, 76-78, 101, 111-115)
In the course of their duties when incidents involving prisoners occur, the special deputies
must fill out “incident” reports. Special Deputy Ann Kennedy has received instruction from
the Chief of Court Security on ways to improve the quality of her reports.@r.  41-43) There
is a process of written reprimands which may follow from incidents. (Tr. 60-61)

28. Of the two special deputies who testified, one had received a work performance
evaluation and the other had not. (Tr. 39)

29. At least in the case of former special deputy Lewis, if he could not attend as assigned
on a given day, he was responsible for finding a replacement, but this  must be from among
the special deputies.

30. The State of Connecticut and the Sheriffs’ offices utilize routinely the services of
various services which supply temporary workers for clerical, health care, technical and
administrative functions. These workers work under the direct supervision of State
employees and often use state equipment to perform their work. They are’paid  by the State
of COMfXhIt,  and the State may refuse to utilize a worker whose services are
unsatisfactory.

31. By specific statutory provision, The special deputies are eligible for workers
compensation. Conn. Gen. Stat. $5-142a.
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DISCUSSION

Our decision herein is made as a result of the Board granting the parties’ request that
we render a ruling on a preliminary question in this case, i.e. whether, prior to the passage
of Public Act No. 92-61, the Special Deputy Sheriffs were employees covered by an Act
Concerning Collective Bargaining for State employees, COM.  Gen. Stat. $5-270,  et. seq.
(also referred to as Chapter 68 or “SERA”).

As we initiate our analysis of this issue, some preliminary comments are appropriate.
This Board, early in the history of this Act, enunciated and supported a principle of liberal
interpretation of the Act as to its scope, a principle confirmed and never overruled in
subsequent proceedings. State of Connecticut, Jzdicid Department, Decision No. 1572
(1977). Further, as our Supreme Court has determined:

“Finally, it must be kept in mind that the statute being construed is a
labor relations act; that labor relations acts are remedial enactments and
as such should be liberally construed in order to accomplish their
objectives; and that in furtherance of this principal, exceptions and
exclusions are to be strictly construed.” Connecticut State Board of
Labor  Relations v. West Hartford Board of Education, 177 Conn. 68,
74 (1979).

Against this background, we remain convinced that exclusions of individuals from
statutory collective bargaining rights should only be made if the legislature has made those
exclusions crystal clear.

At the outset, we note that there is no doubt that the very first time the legislature
exuressly  excludedt he special deputies from coverage under the Act was in the last
legislature in Public Act 92-61 .l Our attention then, must turn frost  to the language of the
SERA, and then, if necessary, other claimed indications of legislative intent.*

We stress that in assessing the appropriate meaning to be assigned to words of a
statute certain principles need to be honored:

First, it is the meaning assigned to the statute in question by the legislature that
enacted it that matters, not the musings of members in subsequent legislatures, unless

’ See  Section B.l of this discussion for consideration of legislative treatment of “court security officers”, a
short-lived experiment with respect to the duties of some Special Deputies.

’ “When the language of a statute is plain and unambiguous, we need look no further  than the words themselves
beamse  we assume that the language expresses the legislature’s intent” (internal quotation marks omitted).
Weinberg v. ARA Vending Co., 223 Corm. 336, 341, 612 A.2.d  1203 (1992).



w legislature also enacts an appropriate statute, subject to action by the executive.

Secondly, we must be very cautious about assigning meaning to a statute on the basis
of subsequent legislative inaction. State Ex. Rel.  Bennett Y. Glynn,  154 Conn. 237,
246 (1966); Lee Brothers Furniture Co. v. E. J. Cnzm,  63 Corm. 433, 438, 28a 540
(1893). The only way a legislature can make law constitutionally is by legislative
agreement on a particular set of words, and those words alone must be passed on for
executive action. Otherwise, legislative inaction might be too readily a device by
which gubernatorial vetoes could be avoided.

Finally, in legislative interpretation we must be careful not to follow a rule that
would, in effect, say to a legislature “if you expressly adopt a provision covering part
of a field, we will interpret your action as impliedly settling for the future other
matters not expressly covered, so as to preclude other agencies of government from
continuing to shape statutory meaning consistently with the original enacting
legislature’s purposes for the entire field”.

A. The Lanmape Of The SERA

Our analysis must begin with the express language of the SERA  itself. The
legislature in 1975 provided a wide range of collective bargaining rights to “employees” of
any entity meeting the SERA deftition of “employer”. The deft&ion  of “employer” was a
broad definition which included not only the “state” in its executive and judicial branches but
“agency of such branches”; “authority established by State law”; and “any person or persons
designated by the employer to act in its interest in dealing with employees”? The term
“employee” is sparsely defined in the SERA inasmuch as the deftition itself contains the
very word “employee” and focuses primarily on who is excluded from this definition. Thus,
Section 5-270(b)  provides:

“‘Employee’ means any employee of an employer, whether or
not in the classified service of the employer, except elected or
appointed officials, Board and Commission members,
managerial employees and confidential employees. ”

In measuring whether the special deputies are employees as against the simple

3  The full definition in Section 5-270(a) provides “‘Employer’ means the State of Connecticut, its Executive
and Judicial branches, including, without limitation, any Board, Department, Commission, Institution, or Agency
of such branches or any appropriate unit thereof and any Board of Trustees of a State-owned or supported college
or university and branches thereof, public and quasi-public State corporation, or authority established by State law,
or any person or persons designated by the employer to act in its interest in dealing with employees, but shall not
include the State Board of Labor Relations or the State Board of Mediation and Arbitration”.
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definition found in the SERA, the only issues presented by the facts and the arguments which
arise from the wording of that statute are whether the special deputies 1) work for a State
“employer”, 2) are “employees” within the well-established common law or labor relations
definitions, and are not independent contractors, and 3) are appointed officials, and thus
excluded from  the SERA. We conclude that the special deputies work for a State employer,
that they are employees and not independent contractors, and that they are not “appointed
officials” within the meaning of the SERA.

A. 1. Special Deputies Work For An “Emnlover”

With respect to the first issue, it is clear on the record that the special deputies work
for the State, and/or its Judicial Department, and/or the County Sheriffs Agency and/or the
Sheriffs (who are either an Agency or Authority established by State law or persons
designated to act in its interest). All of these entities are arms of the State. Thus, the
special deputies work for an employer within the meaning of the Act.

A. 2. Soecial  Deputies Are Employees And Not Independent Contractors

The State contends that the special deputy sheriffs are independent contractors, not
employees. In the absence of a detailed definition of the term “employee” found in the
SE&%, we must measure the status of the deputies against either the common law definitions
or labor relations definitions.4

The common law definitions, which are frequently referred to as focusing on the
“right of control”, arose in tort law, wherein it was necessary to determine whether to
impute liability to the “master” for the torts of the “servant”. Because the SERA is closely
patterned after the National Labor Relations Act (NLM),  Decisions of the United States
Supreme Court and the NLRA are “of great assistance and persuasive force” in interpreting
our own labor statutes. West Hartforvi  Education Associatibn  v. DeCourcy,  162 Conn. 566,
579 (1972); New Canaan v. Connecticut State Board of Labor  Relations, 160  Conn. 285,
291, 278 A.2d  761 (1971); Windsor v. Windsor Police Dept. Employees  Association, Inc.,
154 COM.  530,536, 227 A.2d  65 (1967); Impenkl  Laundry, Inc. v. Connecticut State
Board of Labor Relations, 142 COM.  457, 460, 115 A.2d  439 (1955).

’ ‘In the construction of the statutes, words and phrases shall be construed according to the commonly approved
usage of the language; and technical words and phrases, and such as have aquired a peculiar and appropriate
meaning in the law, shall be construed and understood accordingly. General Statutes $1-l(a).  Where a statute does
not define a term, it is appropriate to look to the ccmmon understanding expressed in the law and in dictionaries. ”
(Internal  quotation marks omitted.) Sotihington  v. State Board  of Labor Relations, 210 CQIUL 549,561,556  A.2d
166 (1989).
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Thus, we look to the original approach of the NLRB under the Wagner Act.
Utilizing that approach, “A person completing a job by his own methods and without being
subject to the control of the employer as to the means of doing the work was an independent
contractor; a person performing work subject to the employer’s control or right of control as
to the end result and the manner of achieving it was an ‘employee’. . . *. German,  Basic Text
on Labor Law. Unionization and Collective Bargaining, (1976) at p.28. Labor relations
definitions have at times been more inclusive where they have defined “employee” in light of
the remedial purposes which the collective bargaining statutes are designed to achieve.
NLRB  v. Hearst Publications, 322 US 111, 14 LRRM 614 (1944). However, under the
federal legislation, the more expansive approach (or at least certain aspects of that approach)
was rejected via the Taft-Hartley amendments, which sought to return to the common law
definitional approach. See discussion in Gorman, supra at pp. 28-31.

This leaves us with two alternative definitions and modes of analysis. We conclude
the special deputies are employees under either approach.

A. 2. a. Common Law Analysis

We conclude that even under the common law definition, as referenced by the
Connecticut courts, the special deputy sheriffs are clearly employees, not independent
contractors.

The Connecticut cases defining “employee” and independent contractor” are set forth
comprehensively in the complainant’s brief as follows:

“This court has well stated the rule for distinguishing between an
employee and an independent contractor in these words: ‘one is an
employee if the employer has the right to direct what work shall be
done and when and how it should be done, or in other words, has the
general control over what work shall be done and how’. ”

“The independent contractor contracts to produce a given result by
methods under his own control, while the employee contracts to
produce a given result subject to the lawful order and control of the
employer in the means and method used; these point in some degree to
the duty to service to the employer.” Cumbo v. E.B. McGurk.  Inc.,
124 COM.  433, 435 (1938),  citing Tortorici v. Moosuo.  Inc. 107
COM. 143,146 (1927).

“One is an employee of another when he renders a service for the other
and when what he agrees to do, or is directed to do, is subject to the
will of the other in the mode and manner in which the service is to be
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done and the means employed in accomplishment as well as the result
to be attained.” Kaliszewski v. Weathermaster Alsco  Cornoration, 148
Corm.  624, 629 (1961),  citing Bieluczvk v. Crown Petroleum
Corporation. 134 Conn. 461, 465 (1948). “The test of the relationship
is the right of control. Kaliszewski, supra at 629.

“Many factors are ordinarily present for consideration, no one of which
is, by itself, necessarily exclusive.” Bourgeois, 138 Conn. 317, 321
(1951). “While the method of paying by the hour or day by a fixed
sum is a characteristic of the relationship of employer and employee it
is not decisive.” BourPeois,  supra, at 321 citing Thomnson  v. Twiss,
90 COM.  444, 448 (1916); Stier v. Derby,  119 Conn. 44, 52. “The
retention of the right to discharge.. .is a strong but again not controlling
indication that the relationship is one of employment.” Bourgeois,
supra, citing Bieluczvk v. Crown Petroleum Corporation, 134 COM.
461, 467 (1948); Jack & Jill. Inc. v. Tone. 126 COM.  114, 119
(1939).

“An independent contractor has the right to complete his contract in the
absence of breach on his part.” BouraeoiL  supra, citing Aisenber v. C,
F. Adams Co. 95 COM.  419, 423 (1920). “The real test is whether the
employer had the right to direct. ” Bourgeois, supm  at 321.

Turning to the facts involving the special deputies and their work, we stress that the
State, the Sheriffs Agency and/or the Fairfield County Sheriffs Department exercise extensive
control over the method and means by which the special deputies supervise and transport
prisoners, provide security to the courtrooms, and perform their other functions. Specifically,
the special deputies:

-are supervised on a day to day basis by other special deputies who are their
superiors;
-receive formal training from the State;
-are subject to a manual of rules and policies;
-are required to write incident reports;
-are subject to discipline;
-are subject to discharge at any time;
-are, at least in some instances, given performance evaluations;
-are, at least in many instances, assigned to work a set schedule of hours, and can
only find replacements from among special deputies;
-are supplied with most of the materials and equipment needed (including uniforms
which bear the name of the State and the County sheriffs office, mechanical
prisoner restraints , vehicles, radios);
-work continuously in state facilities.
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The State basically objects to the use of a “right of control” test, arguing that in most
present day relationships between government and its service contractors, extensive control is
exercised in order to achieve the necessary level and quality of services. It counters that
throughout the State government there are many workers who are supplied by outside and/or
temporary employment services who are subject to extensive direction and control by the
State. The State seems to argue that those workers are not State employees, and that thus the
special deputies who are similarly controlled should not be deemed State employees.

We do not have before us the task of determining the status of those other workers.
We agree that the doctrine concerning independent contractors is not always an easy one to
apply. But we did not find the issue here to be a difficult one. The entire structure of the
special deputies’ service is that of an employee -- they provide a routine service on a daily
basis for a set daily compensation, they work under very close supervision and guidelines,
and they cannot deviate from orders about how to perform that service. As a result, they do
not determine the method to be used in performing their assignments.

In sum, we conclude that the State does not simply dictate the results it desires from
the special deputies, but exercises full control over the manner and means by which the
special deputies will supervise and transport the prisoners under their care. Thus, even
within the common law definition, the special deputies are employees, not independent
contractors.5

A. 2. b. Definition of Employee in Light of Statutory Purpose

Further, even if it was determined that Special Deputy Sheriffs do not fully satisfy the
traditional, common law definition of employee, we must not lose sight of the fact that the
Labor Board is not limited by that classification. We have always construed the Act broadly
with respect to coverage, consistent with the Act’s purpose to promote collective bargaining.
State of Connecticut Jzdiczid  Department, Decision No. 1572 (1977). See also State of
Connecticut, Decision No. 1908 (1980) (expansive reading of categories covered by the
Act). Here, we reach an alternative conclusion that the special deputies do fall within the
class of individuals the SERA was designed to protect and thus fall within the SEM’s
definition of employee.

This attention to underlying statutory purposes is precisely what formed the basis of
the NLRB’s  adoption, prior to the Taft-Hartley Amendments, of a definition of employee
which was more expansive than the common law definition, an approach, which was
expressly aff?rmed  by the U.S. Supreme Court in N.lXB  v Hearst  Publications, 322 U.S.

’ We note that the IRS, in applying the definition of employee for tax statute pmposes,  reached the same
conclusion in a thorough, well-documented report, which, in fact, primarily utilized the common law definition.
(Ex.  23). While that report is not binding on us, we note the soundn~  of its application of the common law.
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111, 14 LRRM 614 (1944). The Supreme Court also affirmed the principle that case by case
decisions as to statutory coverage of workers were to be made primarily by the National
Labor Relations Board on the basis of its administrative expertise, with that decision subject
to review solely as to its reasonableness and basis in the facts.

We find  the reasoning in Hearst, supm, to be sound, and applicable in this setting,
especially since the SERA contains language parallel to that involved in the Wagner Act as
discussed in Hearst. (Unlike the current National Labor Relations Act, as amended by the
Taft-Hartley Act, the SERA does not contain any reference to exclusion of independent
contractors, even though the SERA was enacted in 1975 over twenty years after Taft-
Hartley.) Therefore, we turn to the facts and language in Hearst.

In Hearst, the National Labor Relations Board had determined that “newsboys” who
sold newspapers were employees under the Wagner Act, stating that “the primary
consideration in the determination of the applicability of the statutory definition is whether
effectuation of the declared policy and purposes of the Act comprehend securing to the
individual the rights guaranteed and protection afforded by the Act”. The U.S. Supreme
Court, in sustaining the NLRB, first emphasized that the application of common law
definitions varied according to the legal issue or statute inv01ved.~  The Court went on to
comment, with reference to the term “employee” that:

The word “is not treated by Congress as a word of art having a definite
meaning...” Rather, “‘it takes color from its surroundings...[in]  the
statute where it appears, ‘I.. . and derives meaning from the context of
that statute, which “must be read in the light of the mischief to be
corrected and the end to be obtained.”

* * *
It cannot be irrelevant that the particular workers in these cases are
subject, as a matter of economic fact, to the evils the statute was
designed to eradicate and that the remedies it affords are appropriate
for preventing them or curing their harmful effects in the special
situation. Interruption of commerce through strikes and unrest may
stem as well from labor disputes between some who, for other purposes
are technically ‘independent contractors’ and their employers as from
disputes between persons who, for these purposes are ‘employees’ and
their employers. Inequality of bargaining power in controversies over
wages, hours and working conditions may as well characterize the
status of the one group as of the other. The former, when acting
alone, may be as “helpless in dealing with an employer”, as
“dependent...on  his daily wage”, and as “unable to leave the employ

6 ‘...withia  a single jurisdiction a person who, for instance, is held to be an ‘independent contractor’ for the
purpose of imposing vicarious liability in tort may be an “employee” for the purposes  of particular legislation, such
as unemploymnt  compensation. (citation omitted)”
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and to resist arbitrary and unfair treatment” as the latter. For each,
“union...[may be] essential to give...opportunity to deal on equality
with their employer” . . . .In short, when the particular situation of
employment combines these characteristics so that the economic facts of
the relation make it more nearly one of employment than of
independent business enterprise with respect to the ends sought to be
accomplished by the legislation, those characteristics may outweigh
technical legal classification for purposes unrelated to the statute’s
objectives and bring the relation within its protection.

. ..In this light the broad language of the Act’s definitions, which in
terms reject conventional limitations on such conceptions as
“employee”, “employer”, and “labor dispute”, leaves no doubt that its
applicability is to be determined broadly, in doubtful situations, by
underlying economic facts rather than technically and exclusively by
previously established legal classifications.. . ” [citations omitted] M&B
v. Heam Publications, supm.

In keeping with the rationale of the U.S. Supreme Court (under the Wagner Act,
prior to the Taft-Hartley amendments), we conclude in an alternative to our common law
analysis,that  the position of complete economic dependence of the special deputies upon the
State and its Sheriff, combined with the structure of their ongoing relationship, is a
relationship which falls within coverage of the SERA and its provisions for collective
bargaining. We conclude that the special deputy sheriffs clearly are not engaged in an
“independent business enterprise” which the Supreme Court held out as the opposite of
“employee” status - the special deputies do not have a self-directed business with a profit
and loss focus normally indicative of a business enterprise. Rather like the newsboys in their
dealings with the newspaper employer, the special deputies are in a dependent, subservient
relationship with a State employer, a relationship characterized by inequality of bargaining
power in controversies over wages, hours and working conditions, and thus are within the
class of workers the SERA was designed to protect.

SDecial  Dewties  Are Not Anointed  Officials Within The Meanixw  Of The SERA

The SERA excludes “elected or appointed officials” from the statutory definition of
employee. The special deputies meet the term “appointed” since they are directly appointed
by an elected Sheriff pursuant to his statutory authority to “appoint Special Deputy Sheriffs
in such numbers as he deems necessary”. Conn. Gen. Stat. 56-43.  However, they do not
meet the term “official”, which we have, in the past, found to be a more significant term
than “appointed”, commenting that “many employees holding positions of little or no
authority or responsibility are appointed to their positions”. StQte  of Connecticut, supm.
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The State argues that the special deputies do, in fact, possess the requisite authority, an
authority which is, in fact, equal to that of the Sheriffs, since by statute they possess “all the
powers of the Sheriff as provided by law, except as to service of civil process”. See
Findings of Fact Number 4, supra.

However, the special deputies’ actual authority (as distinguished from statutorily
permissible authority) involves the performance, under strict supervision, of ministerial duties
associated with the custody and transportation of prisoners. As we stated in State of
Connecticut, supm:

“The term ‘appointed official’” is included within the phrase,
“except elected or appointed officials” and immediately before
the term “Board and Commission members”. This suggests a
place in the hierarchy of authority for appointed officials at least
equivalent to elected officials and Board and Commission
members. This is reinforced by the use of their term “official”
instead of “employee”, suggesting equivalence to elected
officials.. . We conclude that the term appointed official should
be read to include only those officials whose principal function
makes them so much a part of the collective bargaining process
as to create a substantial conflict of interest”.

In sum, as measured against the express language of the SERA, we would conclude
that the special deputies clearly met the language of the broad statutory definition of
employee.

B. Other Claimed Indications Of Lwislative  Intent

The only arguable remaining basis for exclusion would be if there were some other
striking, clear and compelling evidence that the legislature intended to exclude special
deputies from employee status. Certainly, for example, the legislative statement in Public
Act 92-61 is such a basis for current and future exclusion. COM.  Gen. Stat. $55-3;  Enfield
Fedeml  Savings & Loan v. Bissell,  184 COM.  569,571,572  (1981). The State, in its
excellent brief, made a truly remarkable and impressive effort to persuade us that several
legislative enactments covering part of the field should be interpreted as an enactment by that
legislature of an exclusion of special deputies from the SERA - the collective bargaining act.
Those enactments are 1) the 1967 extension of Worker’s Compensation benefits to special
deputies, 2) the State Personnel Act, 3) various enactments subsequent to the passage of the
SERA. Additionally, the State joins to this argument the assertion that the special deputies
have never been treated as employees by unions, or by the State in its administration of
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either personnel matters or the State Personnel Act. A combined reading of those arguments
suggests to us that the State is claiming that everyone knew that special deputies were not
employees, and that this “fact” should modify any conclusion which we would reach simply
from a reading of the SERA.

Since the State’s arguments all focus on legislative intent, we start by noting that there
is absolutely no express indication of intent concerning the special deputies in the legislative
history of the SERA. Also, there is absolutely no evidence that the legislature voting on the
SERA had any awareness whatsoever of how special deputies were treated administratively.
Even if the legislature had that awareness, we doubt that it would suffice to prove a
legislative exclusion in the absence of clear language to overcome the broad based definition
of employee, which is found in the SERA.’ We address the State’s arguments below.

B. 1. Lwislation  Predatiw  The SERA

With respect to the significance of legislation which predates the SERA, i.e. the 1967
Worker’s Compensation amendments and the State Personnel Act, we reacknowledge the
proposition, cited by the State quoting from our decision in Connecticut State Council of
USA Lo&s,  Decision No. 2225 (1983)@.5),  that we presume the “Legislature enacts
statutes in view of other existing statutes, and that when viewed together, the set  of State
statutes as a whole are intended so as to make one consistent body of law”. But our focus
must be on what those other statutes clearly state and thus what the legislature enacting the
SERA fairly may be said to have intended, particularly where, as here, the other statutes are
argued to dictate a result contrary to the unambiguous wording of the SERA. We discuss
those statutes below, stressing fust,  with respect to these statutes which predated the SERA,
that we are reluctant to give them an expansive reach. In legislative interpretations, we must
be careful not to follow a rule that would, in effect, say to a legislature, “If you expressly
adopt a provision covering part of a field, we will interpret your action as impliedly settling
for the future other matters not expressly covered, so as to preclude other agencies of
government from  continuing to shape statutory meaning consistently with the original
enacting legislature’s purposes for the entire field”. Such a general rule would not only
involve the danger of legislative inaction leading to new interpretation which circumvent
executive action with respect to the implied matters, but would, in effect, be judicial

’ Certainly no dispositive conclusions can be drawn from the long period of time during which no petitions for
representation have been filed. Inaction, of itself, is simply ambiguous - it would be mere speculation, on this
record, to opine that it was simply because “everyone” knew Special Deputy Sheriffs were not covered. “Everyone”
might have been incorrect. Also, the transcripts of legislative deliberations, supplied us by the State, contain hints
of a political context in the Sheriffs Departments which, coupled with the absence of job security, might have
discouraged such Special Deputies from petitioning the Labor Board, which, of course, cpll speak only when
petitioned. However, the evidence presented to us would not warrant such a conclusion, but serve to warn us of

. the speculative nature of conclusions to be drawn from inaction or silence.
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imposition of a responsibility in the legislature, before it enacts with respect to part of a
field, of making sure it canvasses the entire field. This would encourage legislative paralysis
when it wishes to enact in that part of a field about which it is confident, because it will be
held to have enacted over the entire field.

B. 1. a. The 1967 Worker’s Comnensation  Amendments

Worker’s Compensation coverage for State employees is generally provided in
Sections 5-142 and 5-143. In 1967, the legislature enacted Conn. Gen. Stat. $5-142a,
“Injury or death of Sheriff” which provides that:

Any High Sheriff, Chief Deputy Sheriff, Deputy Sheriff or
Special Deputy Sheriff who suffers death, disability or injury,
while in the performance of any duty for which he is
compensated by the State, shall, for the purposes of Section 5-
142 and Chapter 568, be presumed to be an employee of the
State and shall be compensated by the State in accordance with
said Section and Chapter.

The only statement in this 1967 Worker’s Compensation amendment, which has any
bearing herein, is that the legislature gives Worker’s Compensation coverage to the special
deputies by deeming them employees. Even if the legislature’s action shows it was assuming
that the special deputies were not employees under the pre-existing Worker’s Compensation
legislation, the action is not  a statement that those special deputies are not deemed employees
in any other setting or are now barred from status as employees within the SERA or other
existing statutes.* Quite simply, a legislative assumption is not the equivalent of a universal,
statutory statement of non-employee status. Thus, if we assume the legislature had
knowledge of the 1967 amendment, this simply equates with knowledge that there was in
1967 a legislative determination to treat special deputies as employees in one context - not
knowledge that there was a foundation on which the SERA was being built - i.e. a prior
legislative determination that special deputies were not in any setting considered employees.

In sum, there is no express statement in the Worker’s Compensation amendment
which would deter us from our logical application of the plain language of the SERA  itself.

’ We note that there is an alternative reading of the 1967 Worker’s Compensation amendments - i.e. that the
language responds to a question about whether Special Deputies were aheady  covered under Worker’s Compensation
provisions, a question which was resolved by stating that they were presumed to be employees.
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B. 1. b. The State Personnel Act

We approach the State Personnel Act, Conn. Gen. Stat. with our previously stated
caution about assigning preemptive meaning to earlier legislation. Of critical importance is
that fact that the Personnel Act does not state nor make it clear on its face that special
deputies fall outside of its coverage. The State Personnel Act provides the following
definition at Section 5-196(i):

“employee or State employee means any person holding a
position in the State service subject to appointment by an
appointing authority”.

The appointing authority of a Special Deputy is a Sheriff, COM.  Gen. Stat. $6-43,
and no argument was made that this element of the definition has not been met. Bather, the
State focuses on a claim that the special deputies are not “in State service”, as evidenced by
a) years of administrative treatment of special deputies as outside State service and outside of
the Personnel Act, and b) the legislature’s failure to include the special deputies in its listing
of “positions exempt from classified service” found in COM.  Gen. Stat. 55-198.

The State makes an intricate argument that if the positions are not exempt from the
classified service then they would have to be either 1) in the classified service or 2) not in
the first instance State employees under the Personnel Act. The argument, with respect to
the first alternative, is that to deem special deputies “classified employees” would be “in
direct contradiction to the provisions of Conn. Gen. Stat. $6-43.9

We conclude that this intricate, technical argument simply demonstrates that the
language of the State Personnel Act is a far cry from the clear statement of legislative
purpose which might prompt us to go beyond both the broad wording of “employee” in the
SERA, the common law, and the established applications of case law for determining
employee status. The legislature is competent to make its intentions express, as its choice of
language in Public Act 92-61 reflects. It would be improper to base exclusion of the special
deputies on such a tentative, technical analysis of the interplay of other statutes.

In sum, we find no solid basis for concluding that the provisions of the 1987
Worker’s Compensation amendment or the State Personnel. Act, established a foundation of
“non-employee” status of special deputies upon which the 1975 legislature can be assumed to
have built the SERA. We find insufficient basis in those Acts for excluding the special
deputies from the coverage of the SERA.

9 The provision which places the entire appointment power and term  in the hands of the Sheriff; i.e. allegedly,
classified employees (unlike Special Deputies) are not subject to unrestricted appointments, but rather to merit
system selection and job protection provisions. Therefore, the State argues, the Special Deputies must fall into
category two - i.e. they are not State employees under the Personnel Act.
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B. 2. &.ePislation  Postdating the SERA

The State points to a number of statutes enacted by various legislatures &z
enactment of the SERA in 1975 to demonstrate that these legislatures cumulatively did not
intend or “expect” that special deputies were “employees”, and, in fact, assumed that they
were not employees. The State cites from the legislative histories of subsequent enactments
various comments by legislators to the effect that the special deputies were not currently
employees. We should carefully distinguish commentary by subsequent legislators of their
individual views as to the interpretation of a prior enactment from pre-enactment statements
formally made in an official capacity by legislators prior to action by the enacting legislative
body at that time. The latter is appropriately part of the legislative history and a legitimate
aid to interpretation. The former, made in the rhetorical heat of legislative debate focused on
a different purpose, is entitled to little, if any, weight.

We re-emphasize that it is the meaning assigned to the statute in question by the
legislature that enacted it that matters, not the musing of members in subsequent legislatures,
unless m legislature also enacts an appropriate statute, subject to action by the executive.
Also, in the examples cited by the State, the comments of individual legislators indicate their
belief about the existing status of those employees, but, in fact, those individuals may have
been incorrect, as a matter of law, about the legal status of the special deputies under the
SERA. Most importantly, those legislatures passing the subsequent statutes did not, in fact,
expressly act with respect to the special deputies employee status until Public Act 92-61.

The most pertinent “subsequent enactments” involve the statutes which established --
and later disestablished -- the “Court Security officers” in certain capacities previously held
by “Special Deputy Sheriffs”. The Court Security officers were subject to different
requirements for screening, training and termination than the special deputies. The State
points out that when the Court Security Officers were established, the legislators introducing
the bills described the Court Security officers as “a new subclass of Deputy Sheriffs”, and
that the introducing representative stated that “in common with Special Deputy Sheriffs, they
would not be State employees”. (State’s brief at page 21-22, with citations to legislative
history). In fact, the legislature specified in the statute that the Court Security officers were
excluded from Chapter 68 -- i.e. the SERA provisions concerning collective bargaining rights
for State employees. In 1984, the legislature, in Public Act 84-397 (Exhibit l), eliminated
the Court Security officers and returned all transportation and Court Security functions to the
Special Deputy Sheriffs. The State argues that “there is absolutely no evidence that the
legislature expected or intended that the Special Deputy Sheriffs might be considered as State
employees”, and that “in fact, if one considers the debate at the time of the establishment of
the Court Security officers, it is clear that the legislature did not  believe that the Special
Deputy Sheriffs were employees under State law”.

What is paramount to us is that, unlike its course, with respect to the Court Security
officers, until 1992, the legislature had consistently failed to specify  that special deputies
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were excluded from Chapter 68 provisions for collective bargaining for State employees.
Whatever individual legislators may have assumed as it considered other legislation about the
conditions under which special deputies worked, the legislature did not collectively make a
legislative statement on their status with respect to the SERA until Public Act 92-61. We are
controlled by the principle of statutory construction that ” . ..It has often been said that the
legislative intent is to be found not in what the legislature meant to say, but in the meaning
of what it did say. ” Muhu  v. United oil  Co., 180 Conn. 720, 730, 433 A.2d  1009 (1980);
see also Hayes v. Smith, 194 Conn. 52, 57-58, 480 A.2d  425 (1984); Waterbury Petroleum
Products, Inc. v. Canaan Oil  & Fuel Co., 193 Corm.  208, 231, 477 A.2d  988 (1984);
Commissioner v. Freedom of Information  Commission, 204 Conn. 609, 620.” Similarly,
in the words of Mr. Justice Holmes; “we do not inquire what the legislature meant; we ask
only what the statute means.” Holmes, Collected Legal Papers, 207.

Finally, we stress that Public Act 92-61, which states “Section 2. This Act shall take
effect from its passage”, applies from its immediate effective date in 1992 forward -- even
the State has not argued for retroactive application. We emphasize that like the comments of
legislators on all the post - SERA legislation, the comments of legislators involved in the
passage of Public Act 92-61, concerning their assumptions about the prior non-employee
status of special deputies, cannot be used to determine the. intent of the 1975 legislature
which passed the SERA.

* * *

In sum, we find no solid statutory basis to give legislation either prior to or
subsequent to passage of the SERA an expansive reach. We, thus, confine our interpretation
to the legislation which deals expressly with the matter at hand, which, up to the time of the
passage of Public Act 92-16, was only the SERA.

* * *

The short answer to the question here posed is that the legislature failed to exclude
the special deputies from the SERA and its broad, traditional definition of employees until
the passage of Public Act 92-16. We reiterate our commitment to the proposition of the
Board and its prior Chairman Professor Fleming James “that exceptions to the Act, which
has a remedial purpose, should be construed narrowly”, State of Connecticut, Judicial
Department, Decision No. 1572 (1977) and to our established policy of not lightly excluding
employees from coverage of the Act. Accordingly, we hold that Special Deputy Sheriffs
were employees under the SERA prior to the enactment of Public Act 92-16.

We make one further comment at this time. The parties’ desire to place the
“employee” status issue before us as a threshold issue indicates that one or both parties may
hold the premise that without employee status, all allegations of Louis Lewis’ prohibited

lo We find the same reasoning applicable to the comments of legislators prior to passage of Public Acts 87-522
and 88-279, comments which indicate individual legislator’s assumptions that the Special Deputies were not
employees.
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practice complaint must fail. We do not necessarily determine this conclusion to be true. In
this regard, we point to previous decisions of the National Labor Relations Board in which
some statutory protection was still available where an individual was proven to have been
adversely treated with respect to his working conditions due to involvement in that Board’s
procedures, even where that individual was eventually found to fall outside the definition of
an employee. see Geneml  Services, Inc., 229 NLRB No 134 (1977),  95 LRRM 117 4,
General  Nutrition Center, 221 NLRB 850, 90 LRRM 1736 (1975); Hi Crqft  Clothing Co.,
251 NLRB  No. 173, 105 LRRM 1356 (1980). Further, in certain instances, the NLRB still
adheres to the concept of providing protection to statutorily excluded individuals under
certain circumstances. Parker-Robb Chevrolet, 262 NLRB  402 (1982). Therefore, we do
not, at this time, conclude that the instant complaint would be dismissed even if we had
determined that deputy sheriffs were not “employees” before passage of PA 92-61. By
issuing this declaratory ruling, we expressly state that it is not a final decision in this
proceeding, and therefore, need not be appealed at this time, pursuant to the provisions of
Conn. Gen. Stat. $4-183,  because it constitutes only a threshold determination preliminary to
a formal hearing on the merits, and which we will follow by the issuance of a fmal  decision.

.

DECLARATORY RULING

Predicated upon the authority vested in the Connecticut State Board of Labor
Relations by the Act Concerning Collective Bargaining for State employees it is hereby
determined and declared that

I. Special Deputy Sheriffs were employees subject to the Act Concerning Collective
Bargaining for State employees,Conn. Gen. Stat. $5-270,  5-280 prior to the enactment
of Public Act 92-61;

II. That Spec@  Deputy Sheriffs were not “appointed officials” within the meaning of
COM.  Gen. Stat. 55-270;

III. That Special Deputy Sheriffs were not independent contractors excluded from the
provisions of COM.  Gen. Stat. $5-270.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/MarParet  A. Lareau
Margaret A. Lareau
Chairman
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s/Antonia  C. Moran
Antonia C. Moran
Board  Member

s/Cornelius Scanlon
Cornelius Scanlon
Board Member

To:

Francis Fasciano, Pers. Dir.
Fairfield County Sheriff’s Dept.
84 Wadsworth Street
Hartford, CT 06106

Ellen Carter, Esq.
Principle L.R. Spec.
DAS-OLR
One Hartford Square West
Hartford, CT 06106

Kevin F. Boyle, Esq.
3233 Main Street
Bridgeport, CT 06606
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STATE OF CONNECTICUT, ET AL.

v.
.

--

STATE BOARD OF LA!3OR  RELATIONS,
ET AL.

MEMORRNDCM  OF CECISION ON DEFSNDP3T'S
MOTION TO DISMISS

On July 23, 1991, defendant, Louis Lewis, a special

deputy sheriff, __-filed a complaint with the defendant State

Board of Labor Relatioris (Board) alleging that t:he

Fairfield Coucty She--Tiffs Department had engaged and was

engaging in prohibited practices under General Statutes

§5-272. At the revest of the parties prior to the

scheduled hearing on the complaint in May 1992, the Boarsd

agreed to consider and decide the issue of whether special

deputy sheriffs were employees within the~~~i&kq-BI.* T%she



,.’  _:.

_..  ‘-

state employee relations act (SERA), General Statutes .

55-270 et seq., prior to the enactment of Public Act 92-61.

That Act specifically excludes special deputy  sheriffs  from

the collective bargaining statutes effective May 29, 1992,

but the issue remained open with respect to Lewis’

complaint, which.related  to his status prior to that date.--

The Boa-rd accepted briefs and evidence on the issue, and,

on May 10, 1992, rendered a ruling that sheriffs were not

excluded from SARA. prior to the enactment'of F.A. 92-61.

That ruling was crucial to Lewis' case; an adverse -rrrling

on the issue would have eliminated any basis in the law for

his complaint. The Board has subsequently conducted

evidentiar-y hearings on the specific allegations of Lewis'

complaint preparatory to issuing a final decision.

On May 10, 1993, when the Board first issued its

ruling on the question of sheriffs' coverage by SEX< prior

to 1992, it captioned the ruling "DECLARATORY RULING.11 On

September 2, 1993, the Board issued a modification of the

ruling, pursuant to General Statutes §3l'-107(c). The only

change was in the.caption, which was modified to read

"PRELIMINARY STATEMENT."

On June 16, 1993, paior to the Board's.modification'of

the caption of. its ruling, the plaintiffs appealed the

ruling to this court. The basis of the Board's motion to
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dismiss this appeal is that the plaintiffs are not

presently aggrieved by a final decision of the Board. The_

Board claims that its ruling was a preliminary one and that

the plaintiffs may not appeal until.the Board has issued a

final decision regarding Lewis' prohibited practice

complaint. In opposition, the plaintiffs claim that the

"Declaratory Ruling-" iss*ued.- by the Board is a final
-

decisicn because nothing further remains to be determined

by the Board with xesoect to the issue of special  deputy -

sher'iff eligibility for S2A coverage, and the resoluticn

of Lewis1 prohibited practice complaint will not change
%

this declaratory ruling. The plaintiffs specifically claim

that the Board' s ruling was a declaratory ruling issued

pursuant to General Statutes 544-176  and, therefore, a

I( final decision" within the meaning of the Uniform

Administrative Procedure Act, §4;166 et seq.; in

Farticular, SO-166(3). They contend, therefore, that their

appeal is authorized by 54-183.

General Statutes §4-183(a)  provides that "[a] person

who has exhausted all administrative remedies available

within the agency-and who is Erieved bv a final decision

may appeal to the superior court.t' (Emphasis added).

Included in the definition of "final  decision" in General

Statutes §4-166(3)  is "(B) a declaratory ruling issued by

an agency pursuant to G-176." That statute further

[tlhe term does not include aprovides, however, that 'I
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preliminary or intermediate ruling or order of an agency."

In its "Declaratory Ruling" the Board stated:

The‘ parties' desire to place the l~employeelf
status issue before us as a threshold issue
indicates that one or both parties may hold
the premise that without employee status, all
allegations of Louis Lewis' prohibited
practice complaint must fail. We do not
necessarily determine this conclusion to be
true . . . . We exprecslv  state that this
c.~~liminarv  statemente-e is not a final decision
in this uroceedino,  and therefore, is not
azoealable  at this time, nursuant  to the
provisions  of Conn. Gen.  84-183,  because
it constitutes 0nlV  2 threshold dete,rmination
Ural  i minap&be- to a formal hearinc  on the merits,
and which we will fellow  bv the issuance of a
final  decision. (Emphasi s added).

T h e Board obviously intended  to render only a

preliminary decision, at the request of the parties, prior

to considering Lewis' prohibited practice ccmplaint. The

-- Board reiterated its intent with respect to th&e  nature of
I.--  ,. _

its raling  when it notified the parties of its propos&

modificaticn  of the caption, stating

[allthough  the statement issued by the
Board . . . was captioned "Declaratory Ruling,"
the history of its issuance . . . and the ctveat
contained in the body of the document on pages
20-21  clearly indicate that the label
"Declara torv  Ruling" was incorrectly chosen.
The substance of [the decision] clearly
indicates that the issuance of that opinion
was merely an acquiescence by the Board tc a
mutual request by the parties for a
preliminary response to a query regarding the
employee status of special deputy sheriffs.
If either party to the proceeding has
objection to the Board's ultimate disposition
of this issue in its final decision in Case
No. SPP-13,958, the decision would then be
appropriate for appeal . . . .
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In or&r to clarify this record . . . and to
avoid any undue confusion to the parties, the
Board hereby notifies the parties of its
intention to modify [its decision] to more
accurately reflect the Board's intention that
such preliminary statement is not a
Declaratory Ruling of the Board, and should
not be construed in any.manner as, a final
decision of the Board.

The Board's intent with respect to the nature of its

ruling is impor&t. Section 4-176(e) (5) provides that an

agency may "decide not to issue a declaratory r;rling,

stating the reasons for its action." In this case, the

Board did not "decide not to issue a declaratory ruling-"

because it did i?3  t consider that anyone had asked for 0x2 .

But the Board did decide that what it issued was net a

declaratory ruling, and it did state its reasons for that

.decision.

The conclusicn  that the Board's ruling was not a

declaratory ruling under the UAPA but was, rather, only a

preliminary ruling finds further support in the pleadings

filed by the plaintiffs themselves. In their original

complaint on appeal, filed in June 1993, and in the

amendment filed in August 1993, the plaintiffs alleged that

the parties submitted briefs on the issue of the

applicabil ity of SEPA to special deputy sheriffs prior to
:-

enactment of Public Act >2-61,  and that I'[t]he  purpose of

this procedure was to obtain a preliminarv rulincr

concerning the status of Special Deputy Sheriffs with

respect to collective bargaining coverage." (Emphasis
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added). The -r'plaintiffs subsequently amended their

complaint again, in September 1993, to allege that the

parties .were requesting the Board to issue a declaratory

ruling, not a preliminary ruling, and that the Board did

so. Nevertheless, the court takes judicial notice of the

superseded pleadings and treats them as admissions that the

plaint - ___if+'s oricinally  requested that the Board issue only

a prelimina,ry  ruling, not a declaratory ruling. See

DiFederico  v. MCNamara, 181 Conn. 54, 55, 434 A.2d 320

(1980) (per curiaa); Dreier v. Uoiohn Co., 196 Corm.  242,

244-45, 492 A.2d 165 (1985).

As further suppo-rt for the conclusion th.at thx r-sling

in question here was merely a prelimina,ry ruling, the court

'notes that the actual function of the ruling was to

-establish Lewis' status in the collective bargaining system

.as a necessary, preiimina,ry  step in the Board's process cf

reaching and issuing a final decision on his complaint.

For all cf the reasons set forth above, the court

concludes that in this case the parties requested and the

Board issued a preliminary ruling, not a declaratory

ruling, as those terms are used in the UAPA. That ruling

may not be appealed .as a declaratory ruling, therefore,

under the UAPA. '.. .

The court's conclusion that the Board's ruling is

preliminary only and is not a final decision would not
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necessarily for&lose  the plaintiffs' right to appeal

therefrom.

General Statutes §a-183(b)  provides that one "may

appeal a preliminary, procedural or intermediate agency

action or ruling to the superior court if (1) it appears

likely that the person will otherwise qualify under this

chapter to appeal from the final agency action or ruling_-.

and (2) postpon%ent of the apseal would result in an

inadequate remedy." The plaintiffs have not sought to take

advantage of this statutory provision, hcwever,  and it dces

not appear on the basis of the record presently before the

court that the provision applies in this case.

In summary, the court concludes that the .Eoard's

. ..ryulin.  CA not co_n,stitute  a declaratory miir,g  within the

.+ -meaning -of.the CJAFA  and is not, therefore, ap_ceaible  .a::

such. ---For:that  reason, the defendants' motion to dismiss

is granted.
:
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