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DECISION AND ORDER

On June 27, 1991, Local 1303-243 of Council #4  AFSCME, AFL-CIO (the Union)
filed a complaint with the Connecticut State Board of Labor Relations (the Labor Board)
alleging that the Ellington Board of Education (the Board of Education) had engaged and was
engaging in practices prohibited by Sections 7-470(a)(2)  and (4) of the Municipal Employee
Relations Act (the Act). Specifically, it alleged that the Board of Education had interfered
with the administration of an employee organization and refused to bargain in good faith by
certain action, including repeatedly canceling bargaining sessions, eliminating the positions of
two bargaining unit registered nurses and replacing them with non-unit employees without
bargaining with the Union, and failing to notify the Union of elimination of positions.



After the requisite preliminary administrative steps had been taken, the parties
appeared before the Labor Board for a hearing on May 27 and December 8, 1992, at which
both parties appeared and were represented by counsel. Full opportunity was provided to
present evidence, examine, and cross-examine witnesses and make argument. The parties
filed post-hearing briefs the last ,of  which was received on February 8, 1993.

On the basis of the whole record before us, we make the following findings of fact,
conclusions of law and order.

FINDINGS OF FACT

1. The Ellington Board of Education is an employer within the meaning of the Act.

2 . The Union is an employee organization within the meaning of the act.

3 . Since about 1989, the Union has represented a unit of full-time registered nurses
employed by the Board of Education. A part-time registered nurse was not included in the
unit.

4 . Since at least 1980 there have been health aides and registered nurses engaged in
providing health services to students (Tr. I, 20, Tr. II, 14).

5. Immediately prior to the summer of 1991, there were three registered nurses and one
part-time registered nurse employed by the Board of Education. There were also two health
aides (Tr. II, 14).

6. Health aides have never been included in the bargaining unit.

7. Prior to the changes complained of by the Union, the registered nurses were assigned to
the high school, the junior high school, and one elementary school (Windemere). (The
part-time registered nurse was assigned to the junior high as well.) The health aides were
assigned to the two other elementary schools (Center, Crystal Lake) (Tr. II, 14).

8. Health aides and school registered nurses provide on-site health care to students, and
address similar situations as they arise, albeit at different skill and knowledge levels
reflecting their different qualifications. Registered nurses perform all the duties that health
aides perform, but unlike the health aides, also dispense medications and provide fluoride
treatments to students (Tr. II, 17, Tr. II, 63, Ex. 4).

9. According to statute, only registered nurses, teachers, and administrators may dispense
medications. All three groups have done so over many years, and periodically teachers and
administrators receive training on such functions (Tr. II, 63-65).

2



10. The Union and the Board of Education’s first collective bargaining agreement was for
the term July, 1989 - June 30, 1991 (Tr. 27, Ex.5).

11. In January, 1991, the Union requested that negotiations begin for a successor agreement
(Tr. I, 27, Ex. 2).

12. The first bargaining session was held on February 26, 1991. Board of Education
member Susan Maxwell (who is also chairman of the Board of Education’s Finance
Committee) was in attendance, but the Superintendent and Business Administrator were not
present due to another meeting. The Union’s team was present, and was composed of the
three registered nurses and Staff Representative Betty Webber, who served as chief
negotiator.

13. At the February 26 meeting, the parties discussed ground rules and the Union submitted
its written contract proposals. The parties discussed the difficulty presented by the fact that
the custodians’ contract was also due for renegotiation in this same time period. The
custodians were also represented by Council 4 with Webber as chief negotiator. Maxwell
was also going to be involved in the custodian negotiations. The contract for the school van
drivers was also up for renegotiation. The parties agreed to settle the Registered Nurses
contract first, and then to address the custodians’ negotiations. They also discussed
schedules for meetings and agreed to try to have one meeting every week or every two
weeks (Tr. I, 28-30).

14. The first meeting was tentatively scheduled for March 7, 1991, but it was canceled by
the Board of Education due to other meetings occupying Maxwell (Tr. 31).

15. After waiting two weeks for contact by the Board of Education, Webber contacted the
Superintendent and requested that the meeting be rescheduled. At that time, a date about a
month ahead was chosen. This date was in late April.

16. On March 21, the Board of Education submitted its proposals to the Union.

17. On April 23, a meeting was held. The parties reached tentative agreement on numerous
items at this time, and initialed those provisions (Tr. 32, 61 Ex. 8).

18. Sometime prior to May 7, Webber met with the Superintendent and complained about
the difficulty in getting meetings with Maxwell.’ The Superintendent said he would get a
meeting date from Maxwell on May 7, when she was due at the first meeting for the
custodians’ negotiations.

’ Webber testified that there were 2-3 other sessions that were scheduled and canceled. However, since
she supplied no dates, and since Webber’s testimony reflected considerable confusion on the dates of events in
this case, we make no finding concerning sessions.
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19. On May 7, 1991, Maxwell would not commit to a meeting date, nor did she volunteer
to remove herself from negotiations.

20. Maxwell’s unavailability was due to a combination of personal issues, work schedule
(night shift), involvement in other Town business and night meetings (Tr. 54, 56).

21. Due to the inability to obtain meetings, Webber requested mediation.

22. The first mediation session was held in late May and utilized State Mediator Al Burgess.

23. Nothing was communicated to the Union by either the Board of Education or Burgess at
that mediation session, or at any negotiation session, concerning the possibility of layoffs or
replacement of registered nurses (Tr. 22, 42, 45).

24. The Board of Education did inform Burgess, in separate caucus at the mediation session
that there was a good possibility that the Board of Education would eliminate a number of
non-certified positions, and possibly nurses (Tr. II, 66).

25. The possibility of eliminating nurses had been discussed with the Board of Education
prior to the mediation session (Tr. II, 89).

26. At the mediation session, which was very brief, the Board of Education took the
position that it could not make an offer, at that time, due to the absence of a budget, and
since the budget had just been defeated. The Board of Education suggested awaiting the
budget meeting coming up in a couple of days, and the Union acquiesced in that suggestion
(Tr. II, 43-45).

27. By about the first week in June, registered nurses had been placed on at least one of the
lists of possible cuts which had been submitted by individual Board members.
Administrators and Board members each submitted their own lists of possible areas for cuts
to the Superintendent, who compiled these into a master list. The master list was no more
than a compilation of ideas (Tr. 89, 98, 100).

28. Registered nurses were not chosen for cuts until a later Board of Education meeting.

29. On June 21, the Board of Education met to discuss the budget. From among the
possible areas for cuts on the master list, Board members made specific motions for cuts. A
motion was made to “replace the registered nurses at two schools with health aides for a
savings of $14,094. The motion passed unanimously (Ex.  2).

30. The following day, a Saturday, the newspaper reported the elimination. After reading
the article, one of the nurses on the negotiating team phoned the Board of Education
Chairman, who verified the elimination. No notification was given to Webber either on the
week-end or early the following week.
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31. On June 26, the Union met with the Superintendent, who had been out of town for
several days, stressing the absence of any official notification to the Union thus far. The
superintendent stated that he was giving notification at that time.

32. The individual employees who lost their jobs did not receive notice of their individual
layoffs until August 1991, although they were advised by letter on July 12 that the positions
had been eliminated (Ex.  13, Ex. 1). The August 13 notices followed a Union request for
the letters.

33. One registered nurse was retained in the school system, so that the bargaining unit was
reduced to one member.

34. No bargaining occurred after the June 21 elimination, as the Board of Education claimed
it had no duty to bargain concerning a one-person unit. (There may have been a second
mediation session in July 1991 devoted to bringing the parties up to date on the status of
events.) (Tr. II, 66-67).

35. In July and September two nurses made presentations to the Board of Education
claiming that the replacement of nurses with health aides did not result in any cost savings
(Tr. 25).

36. The budget was defeated once or twice before the cuts. At some point the Board and
Town budgets were separated. The Board of Education budget did not pass until early
September 1991, in the seventh referendum (Tr. I, 54).

37. In the School year following layoffs, and as of the time of the hearing, the nurse
supervisor and the health aides continued to provide health services. Medications were
administered by the nurse supervisor, administrators or teachers.

CONCLUSIONS OF LAW

1. An employer must bargain in advance with a union concerning a proposal, including a
plan to eliminate positions, which results in the removal of bargaining unit work which has
been performed exclusively by unit employees, where the work is reassigned to non-unit
employees. This bargaining requirement does not apply where the work being removed from
the unit is transferred to non-unit employees in job categories which had previously
performed that same type of work.

2. Here, the decision to eliminate the registered nurse positions and replace them with health
aides, and to have teachers and administrators administer medications, did not require
bargaining with the Union. Rather, there was no duty to bargain concerning this decision
because, historically, the health care work was shared with health aides, and administration
of medication was shared with teachers and administrators.
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3 . The Board of Education committed a prohibited practice during negotiations by failing to
disclose to the Union the serious possibility that the nurses would be replaced.

4 . Under the particular facts of this case, neither the Board of Education’s failure to a)
schedule prompt or frequent negotiation sessions nor b) to promptly notify the Union’s chief
negotiator of the elimination of the registered nurse positions constituted (either individually
or when viewed in context) a failure to bargain in good faith.

DISCUSSION

In this case we must determine whether the Ellington  Board of Education engaged in
conduct which either individually or collectively represented bad faith bargaining.2 The
Union claims that bad faith bargaining is demonstrated by 1) the Board of Education’s
replacement of unit Registered Nurses with health aides without bargaining with the Union,
2) its failure to mention the notion of layoffs during negotiations, 3) its failure to notify the
Union of the layoffs (at least as of the filing of the complaint) and 4) stalling negotiations
under the guise of awaiting a budget. The Union contends that “...if  the transfer is allowed,
then the Board of Education will have succeeded in disbanding the bargaining unit by stalling
the negotiations and misleading the Union into believing it was merely awaiting a budget”.

The Board of Education counters that it was under no duty to negotiate elimination of
the positions since the health services were not exclusively performed by unit nurses in the
past, but rather were shared by health aides, teachers and administrators who carried on
these functions after the elimination. It notes there was a layoff clause in the contract then in
effect, that it had no obligation to notify the Union in advance of the layoffs, and that the
difficulties in scheduling negotiations did not reflect a violation of the Act.

It is well established that an employer must bargain in advance with a Union
concerning a proposal, which results in the removal of bargaining unit work which has been
performed exclusively by unit employees, where the work is reassigned to non-unit
employees. Town of Middlebury, Decision No. 2434 (1985),  Weston Board of Education,
Decision No. 2809 (1990) and cases cited therein. As these cases state, this doctrine applies
where the proposal is to eliminate unit positions. However, it is equally well-established --
in our so-called “shared work” doctrine -- that “this bargaining requirement does not apply
where the work being removed from the unit is transferred to non-unit employees in job

’ The original complaint also charged that the conduct violated Section 7-470(a)(2),  as interference with the
administration of an employee organization and constituted repudiation of an agreement. Neither of these claims
was pursued in the brief, and also we find no validity to those charges. We note that $7-470(a)(2)  is
increasingly asserted by complainants in settings where we believe a complainant is actually charging
interference with employees statutory rights. In contrast, 97-470(a)(2)  is ordinarily aimed more narrowly at
barring “company” or employer-assisted Unions which rob employees of true collective bargaining rights or
other action which genuinely interferes with the structure or administration of the Union.
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categories which had previously performed that same type of work”. Weston Board of
Education, supra; Board of Education of the City of Hartford, Decision No. 1938 (1980),
Plainville  Board of Education, supra; City of Waterbury, supra.

Applying these principles here, we agree with the Board of Education that its decision
to eliminate the registered nurse positions and replace them with health aides, and to have
teachers and administrators administer medications, does not require bargaining with the
Union. Rather, the evidence clearly establishes that historically the health care work was
shared with health aides, and administration of medication was shared with teachers and
administrators. In keeping with our prior decisions, we reject the Union’s theory that we
should look to the historical practice within each school, and should not permit the shared
work defense where nurses were replaced by health aides in those schools where health aides
had not been used in the past. See Hartford Board of Education, Decision No. 2573
(1987). Thus this case falls squarely within the “shared work” doctrine, and the City was
free to eliminate the nurses positions. In fact, this case is factually parallel to our Decision
in Weston, Supra, although there it was the health aides who were replaced by the nurses.

However, we conclude that the Board of Education did commit a prohibited practice
during negotiations by failing to disclose to the Union the serious possibility that the nurses
would be replaced. If the possibility was real enough to have been expressly discussed with
the Board of Education and specifically raised to the mediator as of late May, the Board of
Education had a duty to convey that information to the Union. The tangible prospect of job
elimination could have played a real role in the Union’s position in negotiations and in its
decision at the mediation session not to push for bargaining sessions until after an upcoming
budget meeting. The failure to disclose that information placed the Union at a serious
disadvantage in bargaining, and thus is inconsistent with good faith bargaining even though
the decision to eliminate nurses would not itself have been a mandatory subject of
bargaining. Unfortunately, beyond a cease and desist order and the notice-posting
requirements contained in this Decision and Order, it is impossible to devise a true remedy
for the wrong in this case, since the eliminations have occurred, and management had the
right to make those eliminations unilaterally.

We turn to the element of the Union’s charge focused on the failure of the Board of
Education to schedule prompt bargaining sessions due to Member Maxwell’s problems.
Although the unavailability of a Board of Education negotiating team to meet on an efficient
schedule with the Union comes perilously close to constituting either a refusal to bargain, or
an indicia of bad faith bargaining, in the totality of circumstances here we find no violation.
While we are concerned that neither Maxwell nor the Board of Education took the
responsibility to meet with the Union with enough seriousness, in fact, two or three
negotiation sessions were held where proposals were exchanged. Agreement was reached on
numerous items. Also, the evidence falls short of showing that the Board of Education was
deliberately evading meetings with a secret plan to eliminate the bargaining unit.
Finally, we conclude that the failure to provide the Union with prompt official notice of the
June 21 elimination of positions represents neither a refusal to bargain in and of itself nor
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does it add enough evidence to the totality of circumstances to warrant a finding of a refusal
to bargain overall. Good labor relations policy would have yielded prompt notice, so that
employees did not learn of this devastating event by way of the press. However, the action
eliminating the positions took place on a Friday, which would have required that a message
be left for Union Representative, Webber on the weekend. In fact, the Board of Education
Chairman did confirm the elimination when a member of the Union negotiating team
inquired. While, again, we have concerns that the Board of Education did not take their
responsibilities to this small unit with enough seriousness, the evidence is insufficient to
establish a violation of the duty to bargain.

O R D E R

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the Municipal Employee Relations Act, it is hereby

ORDERED, that the Ellington Board of Education

I. Cease and desist from failing to disclose information concerning possible layoffs or
elimination of positions during contract negotiations;

II. Take the following affirmative action which the Labor Board finds will effectuate the
purposes of the Act:

(a) Post immediately in a conspicuous place at all sites where the remaining nurse
works and leave posted for a period of sixty consecutive days from the date of posting, ~a
copy of this Decision and Order in its entirety;

(b) Post in a conspicuous place at all sites where the remaining nurse works and leave
posted for a period of 60 consecutive days a copy of the “Notice to Employees” enclosed
herewith which notice shall be signed by the chairman of the Ellington Board of Education
and the Ellington Superintendent of Schools prior to posting.

(c) Mail a copy of this Decision and Order in its entirety and a copy of the Notice
referred to in II (b) to the two registered nurses whose positions have been eliminated; and

(c) Report to the Connecticut State Board of Labor Relations at its offices in the
Labor Department, 200 Folly Brook Boulevard, Wethersfield, Connecticut, within thirty days
of the receipt of this Decision and Order of the steps taken by the Ellington Board of
Education to comply therewith.



CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/Margaret A. Lareau
Margaret A. Lareau,
Chairman

s/Patricia Low
Patricia Low,
Board Member

s/Anthonv  Sbona
Anthony Sbona,
Board Member

TO:

Dr. Joseph J. DeLucia
Superintendent of Schools
Ellington Board of Education
47 Main Street
Box 157
Ellington, CT 06029

Fred Dorsey, Esq.
Siegel, O’Connor, Schiff, Zangari & Kainen
171 Orange Street
New Haven, CT 06510



.  ’
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’

Barbara Collins, Esq.
Gagne & Collins
207 Washington Street
Hartford, CT 06106

Betty Webber
Staff Representative
Council 4, AFSCME, AFL-CIO
444 E. Main Street
New Britain, CT 06051

Elaine Brodeur
Chairman,
Ellington Board of Education
47 Main Street
Box 157
Ellington, CT 06029
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NOTICE TO EMPLOYEES POSTED PURSUANT TO AN ORDER
OF THE CONNECTICUT STATE BOARD OF LABOR RELATIONS

Pursuant to Decision No. 3100, the Connecticut State Board of Labor

Relations has found that the Ellington Board of Education has committed the

following practice prohibited by the Municipal Employee Relations Act:

1. Failing and refusing to bargain in good faith with Local 1303-

243 of Council 4, AFSCME by failing to inform the Union, during

collective bargaining, of the possible elimination of positions.

The Ellington Board of Education shall cease and desist from engaging in

practices prohibited by the Municipal Employee Relations Act including but not

limited to failing and refusing to inform the Union, during collective

bargaining, of possible elimination of positions.

By:
Elaine Brodeur,
Chairman, Ellington Board of Education

By:
Dr. Joseph J. DeLucia,
Ellington Superintendent of Schools


