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DECISION. DISMISSAL OF PETITION AND ORDER TO OPEN BALLOTS

On February 22, 199 1, Gail M. Downing (Downing), an individual employed by the
Town of Greenwich (the Town), filed a petition (Case No. ME-13,599) with the Connecticut
State Board of Labor Relations (the Board), pursuant to the Municipal Employee Relations
Act (the Act), seeking to modify an existing supervisory bargaining unit represented by
Laborers International Union of North America (LIUNA) to include Downing’s position of
“Office Supervisor A” within said LIUNA unit. Employees Antoinette P. Scafa (Scafa) and
Charlene Foster (Foster) filed similar petitions with the Board on March 15, 1991 and April
23, 1991, respectively, also seeking to modify the LlUNA  unit to include their positions of
“Office Supervisor A” and “Administrative Secretary”. At all relevant times, the petitioners
have been included in a nonsupervisory bargaining unit represented by the Greenwich
Municipal Employees Association (GMEA).

After the requisite preliminary steps had been taken, and an investigation conducted,
the Board’s Agent, John R. Kingston, ordered an election among the three petitioners, which
election was conducted on September 16, 1991 by secret ballot. Based upon the brief filed
in objection to the Agent’s Order of Election and the challenge to the ballots at the election,
the ballots were sealed pending a hearing and decision by the Board. Specifically, GMEA
objects to the election on the grounds that the Board does not have jurisdiction to order an
election under the circumstances; that Scafa’s and Foster’s petitions are untimely ftied  and
that the three petitioners are not Supervisors as defined in the Act.

On November 5, 1991, Downing, Scafa, LIUNA, GMEA and the Town appeared
before the Board for a hearing. At that time, Downing, Scafa and LJUNA  were represented
by LIUNA counsel; GMEA was represented by counsel; and the Town was represented by
William Swords, Personnel Director (Swords). All parties were allowed to present evidence
and examine and cross-examine witnesses. On January 6, 1992 Foster, LIUNA, GMEA and
the Town appeared before the Board for a hearing. At that hearing, Foster and LIUNA were
represented by LIUNA counsel; GMEA was represented by counsel; and the Town was
represented by Swords. All parties were allowed to present evidence and examine and cross-
examine witnesses. LIUNA and GMEA submitted briefs, the last of which was received by
the Board on April 16,1992.

On the basis of the record before us, we make the following findings of fact,
conclusions of law and Order.
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FINDINGS OF FACT

1. The Town is a municipal employer within the meaning of the Act.

2 . LIUNA is an employee organization within the meaning of the Act, and at all relevant
times has been the exclusive collective bargaining representative for various supervisory
personnel employed by the Town of Greenwich.

3 . GMEA is an employee organization within the meaning of the Act, and at all relevant
times has been the exclusive collective bargaining representative for various nonsupervisory
personnel employed by the Town of Greenwich.

4 . Gail Downing, Antoinette P. Scafa and Charlene Foster are employees of the Town, and
at all relevant times have been included in the nonsupervisory bargaining unit represented by
GMEA.

5. Downing holds the position of “Office Supervisor A” in the Tax Collector’s office; Scafa
holds the position of “Office Supervisor A” in the Public Works Department; Foster holds
the position of “Administrative Secretary” in the office of the First Selectman (Tr. pp.
22,90,144).

6 . Downing’s job responsibilities include overseeing the work of five (5) full-time clerks in
the Tax Collector’s Office; overseeing the work of as many as eight (8) temporary employees
during peak seasons; assigning special assignments to employees; ensuring deadlines are met;
checking the work of the Clerks for mistakes; preparing monthly reports for the Tax
Collector and Controller; preparing annual reports for the Town and for the State and
preparing other periodic reports; interacting daily with the Treasurer, Department of
Purchasing, and Department of Parks and Recreation. Downing also prepares the payroll
and the bills when Tax Collector Branka is not in the office; has authorization to sign papers
that come in; participates in interviews with prospective employees with the Tax Collector;
makes recommendations regarding temporary employees and speaks to employees on behalf
of Branka when employees are not performing adequately. Downing also trams new
employees (Tr. pp. 105121).  The other employees in the office perform work related to
keeping records of tax accounts and other related clerical duties. Only Downing can sign
certain documents and payroll vouchers and prepare the monthly reports (Tr. pp. 107,l  lo-
112,120,122,126).

7 . Scafa’s job duties include overseeing the work of four (4) clerical employees in the
Public Works Department; assigning work to those employees, reviewing employees’ work
and explaining errors; writing opinions of probationary employees and reviewing such with
the Administrative Coordinator, Jim Lavin; scheduling employees for work, discussing
performance problems with employees; performing preliminary reviews of vacation and
overtime requests and reporting the same to Lavin for confirmation; reviewing major
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contracts, making payments on such contracts, keeping cost sheets and balance books; and
preparing a monthly report to the Division Heads of the Public Works Department (Tr. pp.
22-34,36,39-40,46).  The other employees in the Public Works Department prepare payrolls,
pay vendors, utilities and other bills (p. 31).

8 . Foster’s job responsibilities include performing all of the First Selectman’s secretarial
work; acting as liaison to the First Selectman for another Secretary in the office, when
problems arise; occasionally reviewing documents prepared by the other Secretary, if
requested; assigning the other Secretary to work for “Mr. Butler”; preparing the budget for
the First Selectman based on the previous years figures; setting the agenda for the Selectmen
and taking notes at the meetings; preparing the payroll for the Department and keeping
employee reports, including absentee reports; and making adjustments in office work
schedules. In the past, Foster has also directed the work of one clerk. However, that
position is presently vacant and it is unclear whether the position will be tilled. Foster has
also, on at least one previous occasion, fired a temporary employee. She has also hired

temporary employees. Foster has her own office (Tr. pp. 144-173). The other Secretary in
the office performs typing and other secretarial work such as answering phones and sending
out mail (Tr. pp. 147,159).

CONCLUSIONS OF LAW

1. A collective bargaining agreement will not act as a bar to a unit modification petition
filed with the Board by an individual employee which alleges that a unit exists which
contains supervisory and nonsupervisory employees in violation of the Act.

2 . Downing and Scafa are supervisors as defined in the Act.

3 . Foster is not a supervisor as defined in the Act.

DISCUSSION

The instant petitions request modification of an existing supervisory bargaining unit in
the Town of Greenwich, which unit is represented by LIUNA, to include the positions of
Office Supervisor A in the Tax Collector’s office, Office Supervisor A in the Public Works
Department and Administrative Secretary to the First Selectman. These positions are held by
employees Downing, Scafa and Foster, respectively and are currently included in the non-
supervisory bargaining unit, represented by GMEA. As such, if the petitions are granted,
the GMEA unit will also be modified. LIUNA supports the petitions; GMEA and the Town
oppose the petitions. GMEA raises several objections, which we must address initially
before reaching the question of whether each position meets the statutory criteria to be
classified as supervisory.
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GMEA first claims that we do not have jurisdiction of this matter pursuant to Corm.
Gen. Stat. 0 7-471. Specifically, GMEA claims that the instant petitions are inappropriate
because 57-471  only allows petitions to be ftied  with the Board if a substantial number of
employees in the unit claim that the unit is inappropriate.’ However, GMEA’s  argument
ignores the remainder of the statute which specifically mandates the Board to determine the
appropriateness of a bargaining unit and, in so mandating, expressly forbids the inclusion of
supervisors and nonsupervisors in the same bargaining unit. Accordingly, as we explain
more fully below, we must determine an employee’s supervisory status.

We have previously had the opportunity to examine the duties and powers of the
Board with regard to bargaining unit determinations. In City  of New Haven, Dec. No. 2034
(1981),  we compared the Board’s discretionary powers under the statute with the Board’s
non-discretionary duties. In that case, the employer and the Union had entered into an
agreement in which they excluded certain individuals from a bargaining unit on either the
basis of confidentiality or on the basis of Department Head status. Four (4) individuals, who
had been excluded on the basis of confidentiality, filed a petition seeking to be included in
the unit; another individual filed a petition seeking to.be included, claiming that he had been
improperly labeled a “Department Head”.

Based on the existence of the employer and the Union’s agreement regarding
exclusions, the Board declined to entertain the petitions of those individuals who disputed
their assigned status as confidential employees; the Board concluded that the confidentiality
exclusion is the case law product of the Board’s discretionary powers under $7-471(2)  to
determine if a position is covered by the Act in the event of a dispute between the emplover
and an emnlovee  oraanization.  This discretionary power must yield to the parties’ primary
right to determine who will be excluded from the bargaining unit on the basis of
confidentiality. C’iQ  of New Haven, supra at p. 3. Citing our decision in East  Hartford
Boad  of Education, Dec. No. 1980 (1981),  the Board stated ‘I... the Legislature intended
questions of exclusion and inclusion to be settled by the parties within wide limits specified
by the Act (thev would not be free to agree to a unit forbidden bv the Act 67-471(3)),  and to
be determined by the Board only if the parties “cannot agree” (emphasis added). ” Thus, we
determined that we had no discretionary power in that situation with regard to the parties’
agreement on the confidentiality status.

’ COM.  Gen. Stat. 97-471(l) states in relevant part: (I) Whenever, in accordance with such regulations as may
be prescribed by the Board, a petition has been filed (A) by an employee or group of employees or any employee
organization acting in their behalf alleging that a substantial number of employees (i) wish to be represented for
collective bargaining by an employee organization as exclusive representative, or (ii) assert that the employee
organization which has been certified or is currently being recognized by their municipal employer as the bargaining
representative is no longer the representative of a majority of employees in the Unit;...
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However, with regard to the Department Head issue, in New  Huven,  Supra, we
determined that we were required to entertain that petition because of the express provision
in the statute excluding Department Heads from coverage of the Act. We stated:

. ..the exclusion of Department Heads constitutes an
express provision of the Act itself. This Board’s
authority as to this express exclusion is to interpret and
define it as it applies to particular positions, and is not
limited to situations where the parties cannot agree. In
effect, then, whereas we could not reach the merits of
the confidentiality petitions because the power of
determining whether to exclude a particular position as
confidential is primarily vested in the parties themselves,
and the parties here had so exercised that authority by
agreement, we are required, regardless of any
agreement, to determine on the merits whether Petitioner
Walsh in his capacity as Purchasing Agent is a
Department Head. City  of  New Haven, Supra, at 4.

Likewise, in the instant case, the petitions each raise an allegation which implicates a
specific and explicit mandate in the statute. In this regard, $7-471(3)  states in relevant part:
“The board shall decide in each case whether, in order to ensure to employees the fullest
freedom in exercising the rights guaranteed by $7-467 to $7-477,  inclusive, and in order to
ensure a clear and identifiable community of interest among employees concerned the unit
appropriate for purposes of collective bargaining shall be the municipal employer unit or any
other unit thereof, provided no unit shall include both supervisory and nonsupervisory
employees.. . ” (emphasis added). Thus, the statute clearly does not allow the Board any
discretion concerning questions of supervisory status. Just as the case with Department
Heads, the statutory scheme does not allow this Board to condone the existence of bargaining
units which are in direct contradiction to the Act, when questions regarding such units are
presented. Thus, we are mandated to review the instant petitions, due to the issues raised by
each.2

GMEA further argues that $7-471(3)  of the Act, while forbidding combined
supervisory/nonsupervisory  units, also states: “No existing units shall be altered or modified
to conform to this provision”. GMEA contends that since the bargaining unit was created in
1968, prior to passage of this portion of the statute, we are not now allowed to alter that
arrangement. This argument, we believe, misses the purpose of that section of the statute
and is contrary to our clear and continuous obligation to enforce the Act. In this regard, we

2 The additional argument can be made that, under the particular facts of this case, a dispute does exist between
LIUNA and the Town and therefore, if the petitions are otherwise legitimate, the statutory criteria has been met.
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do not believe that the legislature intended, by that sentence, to forbid any already existing
bargaining units from change. Such an interpretation would result in the inability to conform
bargaining units to job evolution or any other change within the employing structure.
Instead, we believe the legislature meant to protect bargaining units and bargaining
relationships by not mandating an automatic reformation of existing bargaining units upon
passage of the legislation. However, in the instant case, the employees have expressed their
dissatisfaction with their placement in the GMEA unit based on their individual job duties. It
is unclear whether the present issues arise due to changes in job duties or some other cause.
Whatever the cause, where the individuals directly affected have raised a question indicating
a contradiction of the statute, it is within our power to review the issue raised; in fact, based
on our discussion above, we believe it is our statutory duty to do so. As we see it, we are
not altering the Unit simply to conform to the statute, but to the desires of employees within
the framework of their statutory rights.

GMEA also contends that we cannot entertain the petitions of Scafa and Foster
because those petitions were not filed within the “window period” for filing such petitions as
described in Woodstock Board of Education, Decision No. 1992 (1981); in essence, GMEA
claims a “contract bar”. In Woodstock,  the Board formulated a method of calculating the
appropriate period during which a petition to decertify or change bargaining representative
may be filed. In that case, the Board determined that this “window period” occurs between
the time the Union membership knew or should have known of the Union’s intent to begin
negotiations for a successor agreement and the time when negotiations actually begin; but in
no case shall the window period close in less than thirty (30) days. GMEA contends that it
notified members on January 8, 1991 of its intent to begin negotiations, submitted its
demands to the Town on January 24, 1991, and began negotiations on or about February 7,
1991. Thus, because Scafa’s petition was filed on March 15, 1991, and Foster’s petition was
filed on April 23, 1991, GMEA claims they are untimely and should be dismissed. We
reject the argument based on our discussions above. We conclude that a collective
bargaining agreement will not serve as a bar to otherwise appropriate petitions filed by
individuals who allege that the statutory mandates have been, and are being, violated. Thus,
it is not necessary for us to reach the determination of whether the formula, as enunciated in
Woodstock, would preclude the instant petitions had they been subject to the contract bar
rule.

We now turn to the question of whether the individuals qualify as supervisors under
the criteria set forth in $7-471(2).  Pursuant to that section of the statute, we must consider
whether the principal function of each position is characterized by not fewer than two of the
following: (A) Performing such management control duties as scheduling, assigning,
overseeing and reviewing the work of subordinate employees; (B)  performing such duties as
are distinct and dissimilar from those performed by the employees supervised; (C) exercising
judgment in adjusting grievances, applying other established personnel policies and
procedures and in enforcing the provisions of a collective bargaining agreement; and (D)
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establishing or participating in the establishment of performance standards for subordinate
employees and taking corrective measures to implement those standards.

We note, at the outset of the discussion, that all the positions are “borderline” cases
in that each displays both supervisory and nonsupervisory functions. However, the statute
mandates us to determine if the principal functions of each position are characterized by not
fewer than two of the above listed criteria.

With regard to Downing, we find that she spends approximately 50% to 60% of her
day scheduling, assigning, overseeing and reviewing the work of five full-time employees in
the Tax Collector’s office. In this regard, she disperses the work to the employees, reviews
it for mistakes and assigns employees to perform special assignments. During the busy
season in the office, she will do the same for as many as eight (8) additional temporary
employees. Thus, she meets the criteria set forth in 57-471(2)(A)? Downing also prepares
monthly and annual reports and sends out checks for various accounts. She has authority to
sign documents in Bra&a’s  absence and she is authorized to sign payroll vouchers. The
other office employees are primarily clerical and take their instruction and training from
Downing. Although Downing does perform clerical duties whenever needed, and serves as
Bra&a’s secretary, we find that her duties are distinct and dissimilar enough from those of
the other office employees to meet the factors listed in Section 7-471(2)(B). With regard to
§7-47WW) & 09,’ we note that the record does contain some evidence that Downing
participates in the hiring process and plays a role in ensuring that employees perform to
expectations. However, there is no evidence that a grievance has ever been filed in the
office, or that Downing has any input into establishing the performance standards, or any
authority to independently impose discipline on other employees. However, we do not need
to make a final determination with regard to these sections, inasmuch as we find that
Downing’s position is characterized by at least two of the criteria (A and B) listed in the
statute. We find that Downing is a supervisor as defined in the Act.

Petitioner Scafa is also an Office Supervisor A and has worked for the Town for 18
years. She now works primarily in the Public Works Department and reports to Jim Lavin,
Administrative Coordinator. Lavin reports to Mr. Roddy, Department Head or
Commissioner of Public Works. Other employees in Scafa’s office include three (3) Account
Clerks and a Clerk Typist. Based on Scafa’s unrefuted testimony: we find the following:

’ Swords testified that Downing spent only about 20-25 A of her time performing “supervisory” functions. His
testimony however, is hearsay inasmuch as he relies on the alleged reports of James Bra&a,  Tax Collector; Branka
did not testify at the hearing. Swords has never personally observed Downing’s work for any period of time.
Therefore, we find Swords hearsay testimony to be insufficient to rebut the testimony of Downing regarding the
nature of her duties.

’ Again, Swords testified regarding Scafa’s duties and responsibilities but his testimony is based in large part
on his conversations with Lavin and upon an alleged “job study” conducted in March and April, 1991. Lavin did
not testify. As with the information concerning Downing, we cannot take Swords’ hearsay testimony to refute the
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Scafa spends approximately 213  to 3/4  of her time assigning work and explaining assignments
to the other employees in the office, and checking their work for errors. She also schedules
employees, including screening their requests for vacations and time off. Therefore, we find
that the criteria set forth in #7-471(2)(A) is met. With regard to her own specific job
functions, she deals with major Public Works contracts, keeps the cost sheets for the
projects, balances the books once per week, prepares monthly reports for Division Heads and
prepares some of the “vendor tickets” for payment. The other office employees prepare the
payroll, pay utilities and bills and also prepare vendor tickets for payment. None of the
other employees prepare reports or deal with the contracts. Based on the above, we find that
Scafa’s job duties are distinct and dissimilar from those of the other employees in the office,
satisfying 87-471(2)(B).  Again, we note that the record does contain some information
regarding Scafa’s limited authority to discipline employees and her participation in the hiring
and firing process, as well as the probationary evaluation process. Based on her description
of her participation in these activities, it appears that her duties include enough responsibility
to meet the criteria listed in $7-471(2)(D),  as well as the above sections. However, again,
we do not need to make a final  determination with regard to this section, inasmuch as we
have determined that the principal functions of Scafa’s job are characterized by at least two
(A and B) of the listed criteria. We find that Scafa is a Supervisor as defined in the Act.

Petitioner Foster is an Administrative Secretary for the First Selectman and has been
performing the job for approximately twelve (12) to fourteen (14) years. In essence, Foster
single-handedly performs most of the work for the office of the First Selectman. She
performs all the First Selectman’s secretarial work, prepares the annual budget by using the
previous year’s figures, sets agenda for the Selectmen’s meetings and attends the meetings to
take the minutes; she answers questions at the meetings, does payroll for the department,
keeps attendance reports and submits same to payroll and signs documents on behalf of the
First Selectman. There is one other Secretary in the office and at various times there has
been a Clerk. At the time of the hearing, the Clerk’s position had been vacant for a period
af time and there were no immediate plans to fill it. The other Secretary schedules her
vacations through Foster, and directs communications about her job through Foster. Foster
instructed the other Secretary to work for a certain Selectman and also gives her other
various assignments as the need arises. The record also reveals that Foster has, in the past,
approved some overtime, granted a day off and made adjustments in the work schedules.
She has also, at least once in the past, terminated a temporary employee’s assignment and
hired another temporary without any input from the First Selectman. Foster also has her
own office.

testimony of Scafa regarding her job duties. Swords has not personally observed Scafa’s job for any significant
period of time and did not claim at the hearing that his testimony was based on his personal knowledge. With
regard to the “job study” we find that the testimony in this regard also has little or no evidentiary value. The study
does not appear to have been reduced to written form, (at least it was not produced at the hearing), and the form
and substance of the questions asked of employees is unclear.
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The above listed characteristics certainly reveal that Foster is a longtime and valued
employee of the Town of Greenwich. The record clearly establishes that the First Selectman
relies heavily on Foster’s experience and skills to maintain a smooth flow of work in the
Selectman’s office. These characteristics, however, fail to qualify Foster as a Supervisor
pursuant to the Act. In this regard, Foster’s “primary functions” are not those of a
Supervisor. Due to the size and nature of the office, she is not charged with the daily
responsibility of assigning and overseeing the work of other employees. Additionally,
because she is the primary worker for all the Selectman’s business, it is not possible to say
that her duties are distinct and dissimilar from other regular employees in the office.

Finally, although Foster did once terminate a temporary employee assignment, there
is no record evidence that Foster has any authority to adjust grievances, apply established
personnel policies or enforce the provisions of a collective bargaining agreement.

Thus, based on the above, we conclude that Foster is not a Supervisor as defined in
the Act.

For all of the foregoing reasons, we grant petitions M&13,599  (Downing) and ME-
13,654 (Scafa) and we dismiss petition ME-13,732 (Foster).

ORDER

By virtue of and pursuant to the powers vested in the Connecticut State Board of
Labor Relations by the Municipal Employee Relations Act, it is hereby ORDERED, that

1. The petitions of Gail M. Downing (Case No. m-13,599),  Antoinette P. Scafa (ME-
13,654) are granted;

2 . The ballots cast by Downing and Scafa, in the election in this matter, are to be
opened, counted, and the results certified; and

3 . The petition filed by Charlene Foster, ME-13,732, is hereby dismissed.

1 0



I
.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY S/Margaret Lareau
Margaret Lareau,
Chairman

S/Anthonv  Sbona
Anthony Sbona,
Board Member

S/Antonia  Moran
Antonia Moran,
Board Member

TO:

John B. Margenot, Jr.
1st Selectman
Greenwich Town Hall
101 Field Point Road
Greenwich, CT 06836

Michael S. Bearse, Esquire
Regional Attorney for Labors International
of North America, AFL-CIO
226 South Main Street
Providence, Rhode Island 02903

Margaret M. Dorsey, Esquire
O’Connor, Morris and Jones
35 Mason Street
Greenwich, CT 06830

Laurence Cooper, President
LIUNA
Town of Greenwich
Town Hall, 101 Field Point Road
Greenwich, CT 06836
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James Butler
Labor Contracts Officer
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Town HaLl,  101 Field Point Rd.
Greenwich, CT 06836

Gladys Morrell, President,
GMEA
Perrot  Library
Old Greenwich, CT 06870

William W. Swords
Town of Greenwich
Town Hall
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Greenwich, CT 06836-2540
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