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STATE  OF CONNECTICUT
LABOR DEPARTMENT

CONNECTICUT STATE BOARD OF LABOR RELATIONS

INTHEMATTEROF

TOWN OF HAMDEN

-and-

LOCAL 1303-73 of COUNCIL 4, AFSCME, AFL-CIO
DECISION NO. 3077

CASE NO. MPP-13,337
FEBRUARY 18, 1993

A P P E A R A N C E S :

Victor R. Binkoski, Personnel Director
for the Town of Hamden

Law Office of Gagne & Collins
Barbara J. Collins
for the Union

On November 2, 1990, Local 1303-73 of Council 4, AFSCME, AFL-CIO (the Union)
f&d with the Connecticut State Board of Labor Relations (the Labor Board) a complaint
alleging that the Town of Hamden  had engaged and was engaging in a prohibited practice
within the meaning of Section 7-470 of the Municipal Employee Relations Act (the Act).
The Union basically alleged that the Town was violating the Act, including Section
7-470(a)(6),  in that it had not implemented the interest arbitration award in Case No.
8889-MBA-265,  issued on September 7, 1990.

After the requisite preliminary administrative steps had been taken, the matter was
brought before the Labor Board for a hearing on June 4, 1992. At the hearings the parties
were provided a full opportunity to adduce evidence, examine and cross-examine witnesses,
and make argument. The Town made an opening and closing statement, and agreed to the
admission of numerous documents, but it elected not to present witnesses. The Union
presented one witness for testimony, and agreed to exhibits. Only the Union filed a brief,
which was received on July 9, 1992.

On the whole record before us, we make  the following findings of fact, conclusions of
law, and order.



-FINDINGS OF FACT

1. The Town is a municipal employer within the meaning of the Act.

2. The Union is an employee organization within the meaning of the Act and at all
relevant times was the exclusive bargaining representative for a unit commonly referred to as
the Public Works unit. The unit contains approximately sixty (60) Public Works employees,
four (4) Parks and Recreation employees, and one (1) mechanic working at the Police
Department. (Tr.  12)

3 . The Town and the Union were party to a collective bargaining agreement for a term
ending prior to July 1989. This agreement was the product of a binding interest arbitration
award, and implementation of that award was made within a few weeks of that award. (Tr.
3 6 )

4. The successor contract, at issue herein, was also the product of binding interest
arbitration under Corm.  Gen. Stat. Section 7-474. The Award was issued on September 7,
1990, although the record does not disclose when it was actually transmitted to the parties.

5 . No action to vacate the award was taken by the Town.

6 . T h e term of the successor contract was from July 1, 1989 to June 30, 1991 (Rx. 6 ,
Schedule A)

7. In a letter dated September 24, 1990, the Town’s Director of Governmental
Gperations,  Elizabeth Smith, notified the president of the Legislative Council of the
arbitration award. Jn the letter Smith summarized the outcome of arbitration and the wage
increases at issue. She advised that the Council would “receive the necessary transfer
requests to fund the arbitration award within the week.” (Rx. 2)

8 . Union President Jurczyk met with Smith in or about the second or third week of
October, 1990 concerning the status of implementing the award or contract. Smith told him
that they hadn’t received it in enough time to put it on the Council’s docket in September,
but that she was going to put it on the docket in October. Smith then showed Jurczyk her
September 24 letter. (Tr.  15)

9. At the end of this~co~versation,  Jurczyk told Smith that if the Council didn’t
implement the contract by the end of October, the Union would file a complaint for interest.
(Tr.  16)

10. On October 29, 1990, the matter came before the Council, but was tabled and no
funding was approved. (Rx. 3 - reference to action on Oct. 29.)



11. On November 5, 1990,.&e  matter came before the Legislative Council again, but
no funding or transfers were approved. The following entries appear in the minutes:

REPORT OF THE PRESIDENT: President Henrici announced
that information on tabled items had come in late today and could not be. . . . .discussed this evening. When fin&&&matron IS  received a Sm

be in order for the Public Works Contract and the Debt
Service  payments. . . . ”

***

OLD BUSINESS: Majority Leader Moan requested that if a
Special Meeting is called in the next week that the 3 items tabled in
committee last week be on the agenda. This was a $3000 transfer in the.
Personnel Department; a transfe to fund the Pubbc  Works C o -
a Resolution regarding debt se$ce  payment of $212,723. . ..Ms.

; and

Clayman  stated that she will call a special meeting provided all
information is received. (Emphasis added)

(Ex*  3)

12. No testimony was offered to explain this entry, or the reference to needing further
information. Jurczyk was not at this November 5th meeting.

13. At a special meeting on November 26, 1990, the Legislative Council did approve
the transfer of funds from the reserve to fund the Public Works units retroactive contract for
198990,  as well as to fund the contract for 1990-91. (The transfer was also approved earlier
that night by the Labor Committee, which is apparently a committee of the Legislative
Council)

14. The 1990-91 pay increases called for by the arbitration award were finally paid in
early December, 1990. Also, a first  payment of the retroactive monies called for by the
arbitration award was made on December 7. A second, and last payment of retroactive
monies to employees was required due to an accountant’s error which had resuited in
underpayment. That second payment was made on December 14, 1990.

.

15. The terms of the arbitration award were transformed into a contract for the
parties’ signature, but they did not appear in the form of a signed contract until December
14, 1990. (Tr.  27, Ex.  6)

16. The arbitration award dealt with approximately twelve (12) different issues
pertaining directly to wages. The award did not result in a uniform percentage increase, but
rather a variety of increases according to job classification. The implementation of the award
involved two different fiscal ye&s.
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17. The wage aspects of the award were compiled later on one sheet of paper that
became Exhibit A of the contract signed on December 14, 1990. (Tr.  27)

18. No member of management ever informed Jurczyk that it could not calculate the
future or retroactive pay raises or was having difficulty doing so. Smith told Jurczyk that
they were having problems with the Council. That was the only explanation given by
management to Jurczyk for the absence of funding. (Tr.  32)

CONCLUSIONS OF LAW

1. It is a prohibited practice for a municipality to fail to make prompt payment of retroactive
or new wages to which employees are entitled under a collective bargaining agreement
and/or interest arbitration award.

2 . Here the payments, which were made two and one-half to three months after receipt of
the award, represented an unreasonable delay and a prohibited practice in violation of Section
7-470(a)(6).

In this case, we must determine whether, as charged by the Union, the Town’s delay in
paying the wage increases dictated  by the September 7 arbitration award constituted a
prohibited practice. The delay consists of the two and one-half to three month period from
receipt of the award until payments in early and mid-December, 1990. The Town contends
that the delay represents  a & minimus  situation, and claims that delay was not unacceptable
given the complexity of the wage increases, which encompassed retroactive payments as well
as new increases, and spanned two fiscal years. .

Section 7-470(a)(6),  which the Union claims to have been violated, includes a
prohibition on refusing to comply  with a valid award of an arbitration panel rendered under
Conn. Gen. Stat. Section 7-472.’  We have previously held that “The refusal or failure of an
employer promptly to implement changes in wages or salaries  in accordance with schedules
provided in a collective bargaining agreement constitutes a prohibited practice and a violation
of the Act.” C&y  of Stamfonl,  Decision No. 2607 (1987). In Star&oonl,  supra, we
identified the failure to make prompt payments as a failure to bargain in good faith -- i.e a
violation of Section 7-470(a)(4).  We noted that the violation there was tied to a breach of
Section 7-474(c)‘s  requirement that the budget-appropriating authority “appropriate whatever
funds are required to comply with a collective bargaining agreement...” However, in further
discussion, in Stancford,  we noted that the essence of the violation lay in the fact that the
municipality withheld compensation, and that we did not require a precise allegation of which

’ This  subsection bars an employer from “refusing to comply with a grievance settlement,  or arbitration
settlement, or a valid award or decision of au  arbitration panel or arbitrator rendered in accordance with the
provisions of section 7-472. ”
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unit of municipal government was-responsible for an unjustifiable delay. We also now
observe that whether the violation is tied to Subsection 7-470(a)(6).  (refusal to comply with
an arbitration award) or Section 7-470(a)(4)  [and Section 7-474(c)] (refusal to bargain) the
failure to promptly implement an award is a prohibited practice.

Our job here is to determine whether the employer has failed to “promptly” implement
changes. Certainly a determination of what was prompt could in some cases be tied to the
circumstances surrounding implementation. Here, there was a two and one-half to three
month delay in payments to employees of the amounts required by the award -- from the
receipt of the award (in all likelihood early to mid-September, 1990) to the payments in early
and mid-December 1990. Since there was no proof of unusual circumstances, we find that
the payments, which were not prompt, reflected an unreasonable delay. We note that in
argument the Town representative pointed to complexities in the wage provisions, but there
was no evidence or sworn testimony presented that these complexities actually caused this
delay. Rather, all that appears in evidence is that the legislative council and/or its
subcommittee tabled this matter.in  October and November, and we have no explanation for
the basis of that action other than a meaningless refence  in the minutes to needing more
information. To all appearances, the Town was simply cavalier about its responsibility to
make prompt paymenk2

As we have stated before “where an employer refuses or fails to make prompt payment
of wages or salaries to which employees are entitled under a collective bargaining agreement,
the employees shall be entitled to receive interest at the statutory rate on unpaid amounts.”
Sword,  supra. We find that award of interest appropriate here. Beyond this, in the
instant case, we also order the Town to reimburse the Union for its costs and attorney’s fees
associated with the preparation and litigation of this complaint, as more fully set forth in our
order. This remedy is appropriate given the absence of any genuine defense being presented
by the Town. Specifically, its only defenses consisted of 1) a reference to the complex
nature of the wage provisions contained in the award and 2) a claim that the delay was “de
minimus”. Yet the reference to complex wage provisions was a mere articulation -- there
was absolutely no evidence presented by the Town to establish that this complexity had, in
fact, been the cause of the delay. We see no reason that a Union should bear the costs of
bringing this matter through our hearing process, when the Respondent presents no real
defense - merely a passing reference to a defense. When a party’s officials become aware
that a case is pending before this Board, they must be aware that they must present a genuine
defense or pay the costs of the complainant’s litigation. This remedy comports with the
principles of make-whole relief and will discourage future instances of a party burdening the
collective bargaining process and this Labor Board with prohibited practices to which no
genuine defense is made. See remedy in C&y  of Hartford, Decision No. 3069 (1993)

2 For that matter, the wage payments may not have required a special appropriation for immediate payments,
as typically payments can be made from existing accounts with later transfers from special appropriations.
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With respect to the Town’ssecond claim that the delay was de  m, we believe
that defense to be frivolous and nondebatable, especially in light of our ruling in a recent
case involving this same town in which we rejected the same defense that a ninety day delay
in implementing a contract was acceptable. Town of Humden,  Decision No. 2958 (Nov.,
1991). While in that case we did not deem the defense to be frivolous, we now consider it
frivolous for the Town to raise again the very same, previously rejected defense.

O R D E R

By virtue of and pursuant to the powers vested in the Connecticut State Board of Labor
Relations by the Municipal Employee Relations Act, it is hereby

ORDERED, that the Town of Hamden

I . Cease and desist from failing to promptly implement an interest arbitration award;

II. Take the following affirmative action which the Labor Board finds will effectuate the
policies of the Act:

(a) Pay to the affected employees in the bargaining unit interest due at the statutory rate
(8%) on salary increases and retroactive salary payments delayed from  the September, 1990
receipt of the interest arbitration award to the payment dates in December, 1990.

(b)  Pay to the Union its costs and expenses incurred in the investigation, preparation,
presentation and conduct of this case and reasonable counsel fees, salaries, witness fees,
transcript costs, travel expenses and other reasonable costs and expenses to be determined at
a compliance hearing on damages before this Board in the event that the parties are not able
to agree on the amount in question within thirty days of the receipt of this decision and
order.

(c) Post immediately and leave posted for a period of sixty consecutive days from the
date of posting, in a conspicuous place where the employees involved customarily assemble,
a copy of this Decision and Order in its entirety; and

(d) Notify the Connecticut State Board of Labor Relations at its offices in the Labor
Department, 200 Folly Brook Boulevard, Wethersfield, Connecticut, within thirty days of the
receipt of this Decision and Order of the steps taken by the Town of Hamden  to comply
therewith.



CONNECTICUT STATE BOARD OF LABOR RELATIONS

slAntonia  Moran
Antonia Moran,
Board Member

s/Ann McCormack
Ann McCormack,
Alternate Board Member

TO:

Lillian D. Clayman,
Mayor
Town of Hamden
Memorial Town Hall
2372 Whitney Avenue
Hamden,  CT 06518

Victor Binkoski,
Personnel Director
Memorial Town Hall
2372 Whitney Avenue
Hamden,  CT 06518

Barbara J. Collins, Esquire
Gagne & Collins
207 Washington Street
Hartford, CT 06106

Susan Creamer, Attorney
Council #4,  AFSCME, AFL-CIO
444 East Main Street
New Britain, CT 06051

Joseph Lynch, Staff Representative
Council 4, AFSCMYE,  AFL-CIO
444 East Main Street
New Britain, CT 06051
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