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STATE OF CONNECTICUT
LABOR DEPARTMENT

CON-NECTICUT STATE BOARD OF LABOR RELATIONS

IN THE MATTER OF

CITY OF HARTFORD

-and-

LOCAL 760, INTERNATIONAL
ASSOCIATION OF FIREFIGHTERS
AFL-CIO, CLC

DECISION NO. 3070

JANUARY 15, 1993

CASE NO. MPP-11,839

A P P E A R A N C E S :

Evans Jacobs, Jr., Esq.
for the City

James C. Ferguson, Esq.
for the Union

DECISION AND DISMISSAL OF COMPLAINT

On December 29, 1988, Local 760, International Association of Firefighters (the
Union) filed a complaint with the Connecticut State Board of Labor Relations (the Labor
Board) alleging that the City of Hartford (the City) had engaged and was engaging in
practices prohibited by the Municipal Employee Relations Act (the Act). The Union charged
that the City had violated the Act by denying a bargaining unit member the right to increase
his income tax exemptions, an act which represented a unilateral change in working
conditions, violated a prior arbitration award, the settlement of a prohibited practice
complaint, and evidenced anti-union animus.

After the requisite preliminary administrative steps had been taken, the parties



.

appeared before the Labor Board for a hearing on March 12, 1991, and were represented by
counsel. Full opportunity was provided to present evidence, examine and cross-examine
witnesses, and make argument. The parties filed post-hearing briefs.

On the basis of the entire record before us, we make the following findings of fact,
conclusions of law, and order of dismissal.

FINDINGS OF FACT

1. The City is an employer within the meaning of the Act.

2 . The Union is an employee organization within the meaning of the Act.

3 . In or about 1978, the parties negotiated a contract which contains the following
language:

In addition to payments received under the Workers Compensation Act, any
employee with six months of continuous service shall receive payment from
the City, which payment will be equal to the difference between his take home
pay (gross base pay, less deductions for pension and income tax) and the
payment received under the Workman’s Compensation Act. (Ex.  8)

4. Said language has remained in all contracts subsequent to the 1978 negotiations.

5 . Prior to the 1978 negotiations, the contract provided that the City would pay to an
employee receiving Workers’ Compensation the difference between the payment received
under the Workers’ Compensation Act and his or her gross pay.

6. Following the implementation of the 1978 contract, Dominic Healy, a bargaining
unit member, suffered a compensable injury and received benefits under the above-quoted
language.

7 . Healy attempted to increase the number of exemptions he claimed for income tax
purposes in order to increase his “take home pay” and, therefore, his payment from the City
during the time he was receiving Worker’s Compensation payments. (Ex.  3)

8. The City did not allow Healy to do so, and he filed a grievance which was
appealed to arbitration and resulted in an award in Case No. 7879-A-399 (Ex.  3).

9. The award in Case No. 7879-A-399 reads as follows:

“The City of Hartford did violate the collective bargaining agreement in the
amount of money it paid the grievant, Dominic Healy, during the period of his
absence from work because of a work related injury.
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The City shall compensate the grievant in the following manner:

For the period in question (following implementation of the new agreement) it
shall pay him the weekly sum which is the difference between his take home
pay based on the [increased]’ number of exemptions contemplated by him but
denied him and his take home pay based on the number of exemptions claimed
when his injury occurred.

In justice the number of exemptions “contemplated” should not exceed the
number actually claimed and justified by the grievant on his 1979 income tax
return. ”

10. In 1982, Patsy Pizza, a member of the bargaining unit, was injured. While
receiving payment from the City as a supplement to Workers’ Compensation, he filed an
amended W-4 form increasing his tax exemptions to married and nine. At the time, Rizza
was married with one child.

11. The City at first refused to change his exemption status but, after a prohibited
practice complaint was filed, agreed and paid Rizza the difference between the “take home
pay” he received and that he would have received as a taxpayer married with nine.

12. Jerome Looby,  a member of the bargaining unit, was injured in 1988. While
receiving Workers’ Compensation payments, he changed his exemptions from married with
three dependents to married with nine, thus increasing his “take home pay” and, therefore,
the payments made to him by the City. The City did not contest this change in exemptions.

13. Charles Peterson, a bargaining unit member, was injured in 1989. While
receiving Workers’ Compensation payments, he changed his exemptions from zero to eight.
This increased his “take home pay” and therefore the payments made to him by the City
while injured. The City did not contest his change in exemptions.

14. In 1988, Donald Moreau, who is a bargaining unit member and a member of the
Executive Board of the Union, was injured.

15. MO&u attempted to change his exemptions in September, 1988.

16. Moreau received a letter from Grace Hicks, Safety Analyst for the City as
follows:

This will acknowledge receipt of your request to increase the number of
exemptions on your W-4 form.

’ Although the original award read “reduced” it was corrected in a later letter which is attached and made a
part of Ex. 3.
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Kindly provide this office with documentation showing that the number of
exemptions contemplated by you at this time can and will be actually claimed
and justified on your 1988 income tax return. We shall then promptly process
your request.

For your convenience I have enclosed Blue Cross addition/deletion forms so
we can correct your medical insurance to coincide with your current
dependents.

Thank you for your attention to this matter.

17. Moreau responded that the request for documentation constituted a unilateral
change in working conditions which should first be negotiated with the Union.

18. The City continued to calculate Moreau’s injury payments on the basis of his
previous W-4 exemptions for the entire period of his injury. (Tr. p. 50)

19. Moreau received his normal take home pay during the period of his injury.

20. The Union filed the complaint in this case on December 27, 1988.

21. Workers’ Compensation payments are not reportable income under I.R.S.
regulations and no taxes are paid on such payments. (Tr. p. 122)

CONCLUSIONS OF LAW

1. A unilateral change in a condition of employment affecting a mandatory subject of
bargaining will constitute a violation of the employer’s duty to bargain unless the employer
has an appropriate defense,

2 . In the present case, the collective bargaining agreement between the parties, as
interpreted in arbitration, provides a defense to the change.

DISCUSSION

A unilateral change in an existing practice concerning a mandatory subject of
bargaining will constitute a violation of the employer’s duty to bargain in good faith and a
prohibited practice unless the employer has an appropriate defense. C’zQ of Stamford,
Decision No. 2992 (1992); Town of East Windsor, Decision No. 2334 (1984); Town of
Newington,  Dec. No. 1116 (1973). One defense which an employer may claim is that the
change is permitted by the collective bargaining agreement. Town of New&ton,  supra.
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The Union here complains that the City has unilaterally changed a past practice which
allowed bargaining unit members to increase their W-4 exemptions when on injury leave in
order to increase the payments the City makes under the contract. In addition to claiming
that this action violates the Act’s prohibition of unilateral change without bargaining, the
Union has claimed that the City has violated the arbitration award in the case of Dominic
Healy and that the City was motivated by anti-union animus.

We find no merit to the Union’s claims here. The contract provides that employees
receive, in addition to payments under the Workers’ Compensation Act, payments from the
City “which payment will be equal to the difference between his take home pay (gross base
pay, less deductions for pension and income tax) and the payment received under the
Workers’ Compensation Act. ” The City presented testimony that the purpose of the contract
language was to insure that firefighters would receive the same amount of pay when injured
as they did when working but would not receive a windfall by receiving their gross pay
without having to pay taxes on it.

This question of contract interpretation was raised in arbitration in the case of
Dominic Healy. Healy attempted to change his W-4 status while on injury leave. Evidently,
unlike Moreau, Healy was attempting to claim the actual number of dependents he had. The
City did not allow him to change his W-4 while on injury leave. The arbitration panel ruled
that the contract language did not forbid an employee to change his deductions while on
injury leave and ordered that Healy be paid the difference between the payments he received
and those he would have received had he been allowed to make the change.

However, the panel also included language in its award which limited this change in
exemptions to those “actually claimed and justified” by the grievant on his tax return. Thus,
the arbitration award does not support the practice claimed here, of claiming many more
exemptions that one could claim on one’s tax retum.2  On the contrary, the arbitration award
establishes that the contract allows changes in the W-4 only if they can be documented,
exactly as the City required of Mr. Moreau.

Therefore, the City’s requirement that Moreau provide documentation for his change
in exemptions, to the extent that it changed an existing condition of employment, was a
change justified by the contract and does not violate the Act. C8y of Derby, Dec. No. 3009
(1992).

Finally, the Union argues that Moreau was treated unfavorably because of anti-union
animus. The Union fell far short of its burden of proving that the City was motivated by
anti-union animus; in fact it was unable to point to any indication that such a motive existed
other than the fact that Moreau had engaged in activities in support of the Union. A charge

’ Although there was extensive discussion of the legal status of these practices under the Internal Revenue
Code, the question of the employee’s W-4 while he or she is on injury leave is irrelevant to the I.R.S. because
the employee is not receiving reportable income.
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of anti-union animus may be supported by circumstantial evidence, but it requires
considerably more than was offered here.

O R D E R

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the Municipal Employee Relations Act, it is hereby

ORDERED, that the complaint herein be and the same hereby is dismissed.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

B Y sl  Patricia V. Low
Patricia V. Low, Chairman

s/  Susan R. Meredith
Susan R. Meredith

TO:

Howard J. Stanbeck, PhD
City Manager
City of Hartford, Room 200, Municipal Bldg.
550 Main Street
Hartford, CT 06103

Evans Jacobs, Jr., Esq. CERTIFIED RRR
Corporation Counsel
City of Hartford:Municipal  Bldg.
550 Main Street
Hartford, CT 06103

James Ferguson, Esq. CERTIFIED RRR
Ferguson & Doyle
1783 Wilbur Cross Hwy.
Berlin, CT 06037
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Rudolph Fiorillo
President
Local 760 IAFF, AFL-CIO
569 Franklin Ave.
Hartford, CT 06114

Nielson J. Carter, Sr.
Fire Chief
City of Hartford
275 Pearl Street
Hartford, CT 06103


