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DECISION AND DISMISSAL OF COMPLAINT

On February 5, 1991, the International Brotherhood of Police Officers (the I.B.P.O. or
Union) filed with the Connecticut State Board of Labor Relations (the Labor Board) a complaint
alleging that the Town of Avon (the Town) had violated and was continuing to violate §7-
470(a)(2)*  of the Municipal Employee Relations Act (the Act) in that it was refusing to provide
the Union with relevant information necessary to prepare for arbitration of disciplinary cases.

On August 20, 1991, the parties came before the Labor Board for a hearing, at which
time the parties appeared, were represented by counsel and given opportunity to present
evidence, examine and cross-examine witnesses and present argument. A partial stipulation of

1 At the hearing held herein the Union amended the complaint to correct a typographical error by substituting
section 7-470(a)(4).



facts was entered into by the parties. (Ex  1A).  Several post-hearing letters were received into
evidence.

Both parties filed written briefs which were received on October 18, 1991. The Board
received the Union’s subsequent request to file a reply brief.

On the basis of the entire record before us, we make the following findings of fact,
conclusions of law and order of dismissal.

FINDINGS OF FACT

1. The Town of Avon is a municipality within the meaning of the Connecticut General
Statutes and is a municipal employer within the meaning of the Act.

2 . The Union is an employee organization within the meaning of the Act and at all times
material to this case has been the exclusive statutory bargaining representative of a unit
consisting of all full-time investigatory and uniformed members of the police department with
the authority to exercise powers of arrest, exclusive of the Chief, Captain, and Lieutenant.

3 . The parties have had a series of collective bargaining agreements in effect since at
least 1977, the most recent of which covered the period of July 1, 1989 through June 30, 1996.
(Ex.  1) Article IV Section 4.2 of that contract defines a grievance as follows:

Section 4.2

A grievance for the purpose of this procedure shall be considered to be an
employee complaint concerned with:

1. Discharge, suspension or disciplinary action.

2. Charge of favoritism or discrimination.

3. Matters relating to the interpretation and
application of the articles and sections of this
agreement.

4. Application of rules and regulations and policies
of the Police Department.

m.  1)

4. On August 21, 1981, the Chief of Police of the Avon Police Department issued
General Order 3-16 creating an Administrative Review Board. (Ex.2)

5. General Order 3-16 has been continually in effect since August 1981 and remains in
effect today.
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. . 6. General Order 3-16 reads in pertinent part:

2 . Selection of Members a& Alternates

a. The Chief shall nominate two (2) members of the Board
who shall have the rank of Sergeant. The Chief shall also
nominate three (3) alternate members who shall be sworn
personnel as follows:

1) Two (2) members having the rank of Sergeant; and

2) One (1) member having the rank of Lieutenant.

b. Sworn personnel of this Department having the rank of
Patrolman (regardless of assignment) shall nominate one (1)
member who shah have the rank of Patrolman (regardless of
assignment). Such personnel shall also nominate two (2)
alternates who shall also have the rank of Patrolman
(regardless of assignment).

3 . Term of Annointments

Members and alternates shall hold their respective positions for
one (1) year and may serve successive terms upon
renomination.

Rules of Corn-position ef the Board

1. No member or alternate shall narticipate  in anv Board1. No member or alternate shall narticipate  in anv Board
functions or decisions which dire&v concerns such member orfunctions or decisions which dire&v concerns such member or
alternate or his/her actions or involves anv matter in whichalternate or his/her actions or involves anv matter in which
he/she has anv direct nersonal  knowledge or otherhe/she has anv direct nersonal  knowledge or other
involvement.involvement.

In such cases, an alternate of the same rank of the member who has been
disqualified because of a conflict shall be substituted at the direction of the
Chief of Police. Any member or alternate whose involvement in any such
matter may not be readily apparent shall disclose the same to the Chief of
Police as soon as may be convenient. (emphasis added)

2. In any case before the Board concerning the actions or
conduct of a Sergeant, the Board shall be composed of two (2)
persons having the rank of Sergeant and one (1) person having
the rank of Lieutenant. In the event that the Lieutenant is
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involved in the investigation, he shall be replaced by the
Captain.

Convening of the Board

In any case concerning claimed or alleged improper action, inaction, or
conduct of any Sergeant or Patrolman (regardless of assignment), the Chief,
in his sole discretion, may convene the Board for the purpose of reviewing the
facts, drawing conclusions, and making recommendations. The Chief shall
convene the Board by notice in writing and shall forward to the Board all
reports, statements, records, data, evidence (except the personnel file of the
party or parties involved), etc., relevant and necessary to the case.

A copy of the written request (exclusive of any other document) shall
be forwarded to the Officer or Officers involved. Within five (5) days
thereafter, all Officers or persons involved shall have the right to submit to
the Board, through the Chief, any additional reports, statements, records,
data, evidence, etc., which such Officer or Officers deem relevant and
necessary to the Board for consideration. The Chief shall review the same
and forward such matters onto the Board in the normal course.

Powers

The Board shall have the power to make findings of facts,
draw conclusions as to the propriety of conduct, make
recommendations as to disciplinary matters, etc., all in an
advisory and nonbinding capacity to the Chief of Police.

7. On or about August 6, 1990, Sgt. Roger Sylvester received information from certain
unnamed officers that other officers were sleeping on duty on the midnight shift in groups of two
or three. Three officers plus officer David Jadovich were identified as “possibly involved. ”
Officer Brett Eisenlohr was not so identified. (Ex.3)

8. Following receipt of this information, the Department initiated an investigation. This
investigation led to a stake-out of Officers Jadovich and Eisenlohr at an Avon industrial park on
September 9, 1990, conducted by Lieutenant LeMay and assisted by Detective Sergeant
Cavanaugh. On that morning, Officers Jadovich and Eisenlohr were observed by LeMay and
Cavanaugh parked together in their police cruisers between 4:00 a.m. and 6:24  a.m.

9. On September 10, LeMay and Cavanaugh sent a memo to Captain Olson outlining
their investigation. This investigatory report indicates that the vehicles were parked side by side,
drivers doors were opposite to each other with lights extinguished, windows closed, air
conditioners and motors running. Also the report revealed that Officer Jadovich was observed
slouching in the driver’s seat with his head resting against the door. No one could be seen in

4



. .

* the other vehicle. LeMay and Cavanaugh concluded that Officers Jadovich and Eisenlohr were
asleep on duty. (Ex.  13, Tr. 19)

10. On October 1, 1990, LeMay submitted a wrap up report to Police Chief Martin.
(Ex.11)

11. On October 4, 1990, the Chief requested the Administrative Review Board to meet
to review and make recommendations regarding the conduct of Officers David Jadovich and
Brett Eisenlohr. (Ex.4)

12. Prior to the convening of the Administrative Review Board, Officer Eisenlohr and
Union Steward Steve Howe approached Lt. LeMay with their claim that they felt a member of
the Review Board (Officer John Chevalier) was the person they believed had given the original
information to Sergeant Sylvester. (Stip. #9,  Tr.23, Ex.6)

13. Neither Eisenlohr nor Howe articulated any reason why they thought Chevalier was
the informant. (Tr.24) ( Neither has the Union presented to the Labor Board any explanation
or evidence for the suspicion of Chevalier or any other Review Board member.)

14. Lt. LeMay asked them “if they would be satisfied if Sergeant Sylvester were to tell
them that Chevalier was not the informant and they said that they would not be satisfied with
that.” (Tr.23-24)

15. Neither the Chief nor Lt. LeMay asked Sgt. Sylvester to identify the informants.

16. Lt. LeMay did not ask Sgt. Sylvester if one of the informants was sitting on the
Administrative Review Board. (lYr.40).

17. The Administrative Review Board, consisting of Sgt. Richard Kolb, Sgt. Steven
Kulikowski and Officer John Chevalier, met on October 16, 1990 and issued findings of fact and
concluded that Eisenlohr and Jadovich had violated several sections of the Avon Police Manual
pertaining to * Continual Patrol of Beat,” “Inspection of Beat”, Vigilance During the Night”
and n Lengthy Conversations With Others. ” On October 24, 1990 This Review Board
recommended that Officer Eisenlohr be suspended without pay for 7 days and that Officer
Jadovich be suspended without pay for a period of 10 days. (Ex.  5)

18. On November 22, 1990, Officers Eisenlohr and Jadovich filed a grievance
contending a violation of General Order 3-16 0 l(c)(l) which prohibits an officer with any
personal involvement or knowledge from participating in the Administrative Review Board.
(Ex.6)

19. The grievance was denied at all steps and was submitted to the State Board of
Mediation and Arbitration.
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20. On November 28, 1990, the Chief imposed discipline upon Officers Eisenlohr (21
day suspension) and Jadovich (35 day suspension). (Exs.7  and 8)

21. The Chief, in determining discipline, accepted the Administrative Review Board’s
findings of fact but not their recommendation of discipline. (Tr.49, 56)

22. Officers Jadovich and Eisenlohr each filed grievances challenging the disciplinary
actions. The grievances were initiated at the fourth step, pursuant to the contract, which is
arbitration.

23. Because of the severe nature of the discipline imposed, the Board of Mediation and
Arbitration expedited the hearing of the discipline cases.

24. Because of the relatedness of the cases, the grievance on the composition of the
Review Board (Case No. 8990-A-606) was scheduled to be heard with the grievance on the
discipline of Officer Jadovich (Case No. 8990-A-604). The cases were scheduled for hearing
on February 7, 1991.

25. The Union did not subpoena Sergeant Sylvester or Officer Chevalier to testify at the
arbitration or the Labor Board hearing. (Tr.40-41)

26. On January 23, 1991, the Union requested information from the Town to be used in
preparation of the cases scheduled for arbitration hearings on February 7th and 14th.
As detailed in the request, it sought all documents related to arbitration including statements,
documents related to the internal investigation, names of witnesses the Town intended to present
at the hearings, and the “names of ‘anonymous’ informants providing any information prior to
or during the internal investigation. ” (Ex.9)

27. On January 29, 1991, the Town responded to the request, providing some of the
requested information, but refusing to provide the name or names of the anonymous
informant(s). (Ex.  10)

28. The Town in its response took the position that they are not in possession of the
identity of the informant(s). Subsequently the Town has maintained this position and also
provides other arguments in its defense.

29. The Town has never asked or ordered Sgt. Sylvester to disclose the identity of the
informant(s), nor has he revealed the names of the informants to Lt. LeMay  or Chief Martino.

CONCLUSIONS OF LAW

1. An employer’s duty to bargain in good faith includes the duty to supply relevant
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information necessary for the Union to police the collective bargaining agreement.

2. The information requested by the Union (the name of the informant) was not relevant
to the Union’s duties as exclusive bargaining representative.

DISCUSSION

The issue here is whether the Town had the duty to supply the Union with the names of
anonymous informant(s) who claimed certain officers were sleeping on duty.  The duty to
bargain in good faith includes the duty to provide relevant information to union representatives
in order for it to perform its duties as exclusive bargaining representative. NLRB v. Acme
Industrkl  Co., 358 U.S. 432,435-436,  64 LRRM 2069 (1967); Detroit Edison Co. v. NLRB,
440 U.S. 301, 303 (1979); West Har(ford  Board of Education, Decision No. 1826 (1979)
(aff’d. in part; remanded in part Connecticut State Boatd  of Labor Reiktions  v. Board of

. Education of the Town of West Hartford, 190 Conn 235 (1983)); National Labor Relations
Board v. Tmikt  Mfg. Co., 351 U.S. 149, 38 LRRM 2042 (1956).

Information relevant to ongoing negotiations includes that which is presumptively relevant
because it concerns the core of the employer-employee relationship. San Diego Newspaper Guild
v. NLRB, 548 F.2d 863 (9th Cir. 1977); city  of lkiilford,  Decision No. 1803 (1979); CX2y  of
Hartford, Decision No. 2500 (1986). If information is not presumptively relevant, a union may
still show information is relevant to a specific issue -- or in the grievance context to a claim
under a provision of a collective bargaining agreement. State of Connecticut, Decision No. 2 155
(1982); Connecticut State University, Decision No. 2759 (1989). Relevancy is defined broadly.
A union need only show that the data appears reasonably necessary to the policing or
administration of the contract, NLRB v. Item Co., 220 F.2d 956, 35 LRRM 2709 (5th Cir.
1955),  West Har(ford  Boa&  of Education, supra; Stanlfoti  Boanl  of Education, Decision No.
2304 (1984); C’i@  of Hartfoti,  Decision No. 2463 (1986).

At the outset, we note that there are three grievances pending before our sister board,
the State Board of Mediation and Arbitration (SBMA). One grievance challenges the
composition of the Administrative Review Board which made the findings of fact upon which
Officers Eisenlohr and Jadovich were disciplined. Also pending before the SBMA are two
additional grievances, challenging the disciplinary actions taken against Officers Eisenlohr and
Jadovich (one for each officer).

’ Hereafter  we use the term informant to include the singular or plural.
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I. The Administrative Review Board Grievance

The information the Union seeks is the identity of the informant who notified Sergeant
Roger Sylvester that some officers were sleeping on duty on the midnight shift. It argues that
the information is relevant first to the grievance challenging the composition of the
Administrative Review Board since the Chiefs General Order No.3-16  prohibits any officer
from participating in any matter which either directly involves such officer or involves any
matter in which he/she has any direct personal knowledge or involvement. In the Union’s view,
misapplication of the Review Board procedures is grievable and arbitrable, and therefore the
information sought is relevant. The Union contends that it is impossible either to evaluate the
validity of this grievance or to prepare to present the grievance without full disclosure of the
names of the anonymous tipsters.

We agree that a charge of bias, regarding the composition of the Administrative Review
Board, raises an issue under a provision of the contract, and is grievable, thus satisfying one of
the prerequisites to the duty to supply information. Sf&e  of Connecticut, Decision No. 2759
(supra). Specifically, the contract in Article IV Section 4.2 allows an employee to grieve any
rule, regulation or policy of the Police Department. Also, the Chiefs General Order, which can
be considered “policy” under Article IV, forbids any member or alternate to participate in any
board function which directly concerns such member or alternate. Thus the charge relates to
an issue under the contract and is grievable.

The next question is whether the name of the informant is itself relevant to that grievance
challenging the composition of the Review Board. In making our decision, we stress the
admission by the Union that it has no basis for claiming that officer Chevalier or any other
member of the review Board was, in fact, the informant; it merely “suspects” that Chevalier was
the informant. In espousing this suspicion, the Union has never, either to the Town or before
this Board, articulated any reason for its assertion. Under the circumstances, as we set forth
below, we do not believe that the Union’s mere suspicion is sufficient, standing alone, to make
the name of the informant relevant.

First, we believe that a challenge to the integrity of the machinery of dispute resolution
itself requires something more than a mere statement of suspicion of bias by the Union. If an
assertion of suspicion alone were enough, then the Union could routinely impugne the Chiefs
selection of Review Board members. We note that the Courts and other tribunals require
palpable evidence of bias, conflict of interest, or predisposition before such challenge may be
given serious consideration. See e.g. C.G.S. l-82 et seq. (Ethics Commission investigation
begins only upon complaint signed under penalty of false statement.) P.B. $997. (A motion to
disqualify a judicial authority must be in writing and accompanied by an affidavit setting forth
the relevant facts); C.G.S. $51-51(i)  et seq. (Judicial Review Council obligated to investigate
complaints of judicial misconduct to determine probable cause for hearing on the complaint)
Such a requirement discourages forum shopping and dilatory tactics while lending stability to
the judicial process. Accordingly, since this decision-making process consists of no less than
a private form of industrial justice, we believe it to be worthy of equivalent safeguards.
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Eurthermore,  it should be reiterated that nothing herein prevents the Union from serving upon
Sergeant Sylvester or Officer Chevalier subpoenas requiring their attendance at the arbitration
proceedings, now pending, to testify under oath as to any knowledge they may have concerning
the bias of any Review Board member. If either witness denies knowledge of any such bias, the
Union’s suspicion will be disproved and any further inquiry of that witness on that subject would
be unwarranted. In this regard, if the testimony established that no bias existed, the revelation
of the name of the non-witness informant would be irrelevant to and unnecessary for adjudication
of the Union’s grievance. Thus, if the Union does utilize this available tool of discovery, we
believe it must first establish through competent evidence some viable connection between the
allegation of bias and a member of the Review Board panel in order to warrant any further
questioning regarding identification of the informant.

Finally, and in keeping with the above, the Union’s information request was simply too
vague and ephemeral to be gauged as relevant to the grievance filed. The Union asked for the
names of anonymous informants providing any information prior to or during the investigation.
Since the grievance charged bias of the review board, the only relevant information of this
nature would be information which connected a review board member with an informant. If
there is no connection, the name of informants is not relevant to this grievance. Thus the
request was too broadly worded to be relevant.

We wish to note that in reaching this conclusion, we make no judgment as to the merits
of this grievance or the disciplinary grievances which we discuss momentarily. Our judgment
is predicated merely upon the strength of the arguments advanced by the Union in support of its
need for the requested information which we find to be wanting.

Discidinarv Grievances

The Union next argues that the informant’s identity is also relevant to the grievances
challenging the disciplinary actions taken against the two officers. It focuses on the fact that the
surveillance team found Eisenlohr and Jadovich to be sleeping, even though neither one of the
team approached closer than 90 feet. In the Union’s view, this fact and the other alleged
weaknesses in the investigation reveal that the surveillance team may have been seriously
predisposed to a belief that these officers were sleeping because of information supplied by the
informant.

We conclude that the Union failed to show that the name of the informant was relevant
to the hearings concerning the disciplinary grievances. Most importantly, the Union itself
advances absolutely no tangible relevance of the names, claiming only that the names “could in
fact lead the union to weather (sic) [other] important evidence that could be relevant to the case,
but in fact in ways right now that are unseen.” To be sure, the informant’s tip explains what
prompted the Town to conduct the investigation in the first instance. Thus, the informant was
not a witness who could testify to the actual facts giving rise to the discipline. The Chiefs
November 1990 memoranda to Eisenlohr and Jadovich based the discipline only on the



September 9, 1990 incident, which was revealed by the investigation . Thus the reasonableness
of the discipline would have to rest on the evidence bearing on that incident. Any arbitmtion
case would entail the adequacy of that investigation and the proof garnered therein, and an
assessment of the adequacy would entail issues of perception, bias and the credibility of that
evidence. We note that the Union had the investigatory report and could easily produce - and
probe - the testimony of the investigatory officers. Even if the Union sought to show that the
investigators were in fact predisposed to conclude that the grievants were sleeping, it would
prove that predisposition by demonstrating weakness in the evidence or investigation upon which
management purported to rely. It simply could not be assisted in that attempt by an informant’s
name. In sum, an arbitration panel would make a determination based upon the record before
it. The informant’s identity has no relevance to that determination.

In view of all of the above, we find the names of the informants irrelevant to the
disciplinary grievances.’ Accordingly, the names need not be supplied to the Town.4

***

We note that Chairman Lareau’s concurring and dissenting opinion adopts a balancing
test drawn from Pennsylvania Power and Light Company, 301 NLRB No. 138, 136 L.R.R.M.,
1225, 1226 (1991),  to be applied in certain cases where confidentiality is asserted as grounds
for refusing to supply relevant information. Since we found the information sought to be
irrelevant, we do not formally reach the issue of the propriety of the test, or the bearing of the
Board’s prior decision in C%‘y  of Hartford, Decision No. 2784 (1990). While we do not by this
decision reject Chairman Lareau’s frame of analysis, we find her reliance upon City of Hadford,
to be misplaced. In Har(fonl,  the City raised a boiler plate objection predicated upon
confidentiality and was unwilling to bargain toward some accommodation in the face of alleged
confidentiality. See Pennsylvania Power, 136 LRRM at 1227. Further, the City was unwilling
to provide the information sought in advance of the hearing in order to afford the Union
sufficient opportunity to independently investigate and prepare for the hearing. Unlike the facts
presented in Anheuser-Bush, Inc., 237 NLRB No. 146,99  LRRM 1174 (1978),  in Hartford the
Union was given virtually no information from which to prepare its case. Thus, by employing
the principles advanced in Pennsylvania Power, we would conclude retrospectively in Hartford

s We find that Cirp  of Harlfod,  Decision No. 2784 (1990),  which is cited by the Union, is distinguishable.
There the Union sought statements(  albeit with names) of witnesses not being called for testimony.
However, that data related to the very incident for which discipline was proposed, not to background
information which led to an investigation and discovery of a later incident.

4 One of the defenses raised by the Town is that it is not in possession of the name of the informant. The
Union argues that this defense is frivolous since it is clear that Sergeant Sylvester does have that
information and that he is an agent of the Town, and therefore, the Town has the authority to obtain
this information. Since we lind that the information beiig  sought is not relevant in the first instance, we
need not reach the question of whether the Town has the obligation to obtain the information from an
employee and bargaining unit member.
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. that the employer’s mere assertion of a confidentiality objection without an offer of a timely
accommodation would be insufficient to sustain a confidentiality objection.

ORDER

By virtue of and pursuant to the powers vested in the Connecticut State Board of Labor
Relations by the Municipal Employee Relations Act, it is hereby

ORDERED that the Complaint filed in Case No. MPP-13,552 be, and the same hereby
is, dismissed.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

B Y s/Anthonv  Sbona
Anthony Sbona,
Member

s/John Brittain
John Brittain,
Alternate Member

CHAIRMAN LAREAU wrote a CONCURRING and DISSENTING opinion as follows:
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Concurring and Dissenting Opinion, Chairman Margaret A. Lareau

I concur with the result reached by majority with respect to the complaint involving the
disciplinary grievances. I base my conclusion on the fact that the Union did not articulate any
concrete reason for needing the name of the informant, nor is any relevance of the name itself
apparent to me.

I dissent from the majority’s decision with respect to the Review Board grievance.
Unlike the majority I concluded that the name of the informant is relevant to the grievance
challenging the composition of the Review Board. However, I believe, based on the evidence
before us thus far, that the Town was entitled to withhold the name due to its great interest in
maintaining confidentiality, and given its offer to have the Sergeant supply a statement that the
informer was not on the Review Board. I would not dismiss this portion of the complaint,
however, as I would entertain a motion to reopen the hearing to present related evidence
previously excluded. I explain my position below.

I first explain my conclusion that the informant’s name is not relevant to the Review
Board grievance. Clearly, if the Union knows the name of the informant, it can determine
whether the name matches the identity of anyone on the Review Board - including Officer
Chevalier. Knowing the name of the informant will help the Union to assess the merits of the
officers’ grievance and to fashion its argument - uses which are both sound bases for requests
for information. West HaMod  Board of EducQtion,  Decision No. 1826 (1979) at page 5; West
Har(forrl  Board of Education v. Connecticut State Board of Labor Relations, 190 Conn.
235(1983)  (affirmed  in part, error in part, remand to modify order); City  of Haqord,  Decision
No. 2500 (1986). We have always broadly construed a Union’s right to information. See City
of Staqford,  Decision No. 2623 (1988)(page  8) and cases cited therein. I view the majority’s
conclusion as inconsistent with our liberal standard of relevance. The majority takes the
unacceptable approach of determining non-relevancy based on the strength or weakness of a
grievance, both in its overall analysis and in its odd reliance on the premise that “a challenge
to the integrity of machinery of dispute resolutions itself requires something more than a mere
statement of suspicion of bias by the Union”. It is not for us to establish the level of evidence
that makes a grievance credible or ultimately successful. Also, I must note that the Union’s
grievance is not  a challenge to a “dispute resolution process”, but to the composition of a
discinlinary  board.

The issue here is not primarily one of relevance, an issue which has distracted the
majority. In reality what is troublesome about the request for the information is that it threatens
the confidentiality of an informant, a threat argued to have a number of critical repercussions.s

.5 The Town also presents other troublesome aspects and frames other defenses - i.e. its claim that the
Union should have to gather its own evidence and make its own proof, and that the Town should not
have to provide the Union with data about a grievance for which the Union has no other evidentiary
support. I decline to base a decision here on these points, noting that they are at odds with our
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The majority’s conclusion as to relevance masks the real concern - the reluctance to
sacrifice that confidentiality needlessly; i.e. when there has been no evidence proffered for the
Union’s suspicion that a Review Board member is an informer. Thus, in essence, the majority
is balancing interests. I choose an approach which openly balances interests in certain rare cases
in which important confidentiality interests are at stake. I explain below.

The Confidentialitv  Issue

In advancing its claim that it need not release the name of the informer due to the need
for confidentiality, the Town cites NLRB and U.S. Supreme Court cases for the proposition that
“an employer’s legitimate interest in maintaining the confidentiality of employee information may
in some instances outweigh a Union’s interest in, and right to, production of even relevant
information. ” (Town brief at p. 15) I note that in the ordinary “duty to supply information”
case, no balancing of interests is undertaken. Rather, once relevance is established, the party
to whom the request for information was made must supply the information, assuming that it
possesses the information or has it readily available. See C%y  ofS&.r@?rd,  Decision No. 2623
(1988),  C’@  of Hartford, Decision No. 2752 (1989). However, the Board has previously
acknowledged the principle that the right to information is not absolute, and that there are
limited instances when alternatives may suffice or when information may be withheld. City of
Stamford, Decision No. 2304 (1984) (discussion at page 7-8).

In a case permitting the withholding of certain information, the U.S. Supreme Court, in
Detroit Edison Co. Y. NLRB, 40 U.S. 301, 100 LRRM 2728 (1979),  refused to enforce an
NLRB order that an employer release 1) aptitude test questions and answers and 2) test scores
linked to employee names. As a condition of its order, the NLRB had instructed the Union not
to release the questions and answers to employees. However, the order to release scores was
not limited in any way. (The employer had said that it would only release identified scores with
permission of the tested employees). The Court ruled that the employer had shown a need for
secrecy of the questions and answers, and that this need was not adequately safeguarded by the
Board’s instruction to the Union not to disclose the data. With respect to the employees’ scores,

generally liberal approach to the duty to supply information. These arguments hint at the idea that the
Town need not supply information when the grievance has no merit. We note our Connecticut
Supreme Court’s acceptance of the Federal rule that an employer “must furnish information to the
Union even when it appears that the grievance is without merit provided it is probably relevant to the
grievance and would be of use to the union in fulfilling its statutory duties. [citation omitted]” West
Hatifoni  Board  of Education v. Connecticut State Boatd  of Labor  Relations, 190 COM. 235 at 242
(1983).

Even if the Review Board grievance was based on individual suspicions rather than facts, I do not
believe that makes these grievances frivolous, thus I find it unnecessaq to decide the issue posed in
West Hatiford  Board  of Education v. Connecticut State Board of Labor Relations, 190 Conn.
235(1983)  when the Board commented that “conceivably the legal basis for a grievance might be so
absurd or frivolous that this Board should decline to lend its aid by way of discovery.”
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the Court focused on the unconditional nature of the Board’s order, and stated I’. . .we agree with
the Company that its willingness to disclose these scores only upon receipt of consents from the
examinees satisfied its statutory obligations.. . ” The Court referred to the particular facts of the
case, the minimal burden on the Union (the tested employees were also the grievants), and the
“well-founded” interest in “preserving employee confidence in the testing program.”

In my view, the Court in Detroit Edison  departed from the customary, sole focus on
relevance, and in the narrow category of “confidential information”, it balanced the competing
interests. I find  in the following case, cited to us by the Town, an excellent statement of the
significance of Detroit  Edison and of its application in a case like that before us. I would adopt
the approach set forth in this quotation. Specifically, after summarizing its view of the content
of Detroit Edison, the NLRB observed:

It is clear from the foregoing that in dealing with Union requests for relevant, but
assertedly confidential information, the Board is required to balance a Union’s need for
the information against any “legitimate and substantial” confidentiality interests
established by the employer. The appropriate accommodation necessarily depends on the
particular circumstances of each case. The party asserting confidentiality has the burden
of proof. Legitimate and substantial confidentiality and privacy claims will be upheld,
but blanket claims of confidentiality will not. Further, a party refusing to supply
information on confidentiality grounds has a duty to seek an accommodation. Thus,
when a Union is entitled to information concerning which an employer can legitimately
claim a partial confidentiality interest, the employer must bargain toward an
accommodation between the Union’s information needs and the employer’s justified
interest. [citations omitted] Pennsylvania Power & Light Company, 301 NLRB NO.
138, 136 L.R.R.M. 1225, 1226 (Feb  28, 1991)

I note that in CQ  of Hartford, Decision No. 2784 (1990) the Labor Board made an
observation about Detroit  Edison  which might be claimed to reject a balancing of interests when
confidentiality is raised as a defense to the release of information. The Labor Board stated:

“We do not understand Detroit Edison, as creating a balancing test for determining
whether relevant information should be disclosed to the Union. Rather Detroit Edison,
carved out a narrow exception to the duty to disclose relevant information for aptitude
test scores linked to employees’ names. Detroit Edison suggests that this otherwise
relevant information may be withheld from the Union because the employer’s interest in
maintaining the confidentiality of employee aptitude test scores outweighs the Union’s
need for the information.”

This comment simultaneously rejects and accepts the notion that Detroit Edison creates
a balancing test. It describes Detroit Edison as carving out an exception, and in the next
sentence refers to “an employer’s interest” outweighing “the Union’s need”; this clearly a
balancing of interests.
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I conclude that although the actual holding of Detroit Edison is limited to aptitude tests--
and, the test questions and answers (a category which escaped mention in HaMod)  however,
there is absolutely nothing in Detroit Edison which forecloses its application in other settings.
At this juncture, I find Detroit Edison’s rationale and “balancing” approach works equally well
for other areas in which serious confidentiality interests are asserted  as defenses. For that matter
two very different confidentiality interests were involved in that very case - the Employer’s
interest in the integrity of testing and the employees’ privacy interest. The Court in both
instances weighed the interests. I also note that Detroit Edison, even if construed as a narrow
exception related to testing, would not bind us as precedent inasmuch as its holding applies to
the National Labor Relations Act and federal jurisdiction, not Connecticut’s Municipal
Employees Relations Act. We are, however, free to look to federal cases for guidance, and to
select or adapt from their many approaches those we deem prudent. Thus, even if Detroit
Edison  is construed as a narrow exception relative to testing, we are free to carry its rationale
further, as I do.

Annlication  of the Test

In the setting of the Review Board grievance, I now apply the mode of analysis set forth
in Pennsylvania Power to the Union’s request for the name of the informant. I conclude that
the Town has met its burden of establishing a legitimate and substantial confidentiality interest
in maintaining the secrecy of the informant’s identity. I rest this conclusion on the Town’s
persuasive argument that confidentiality must be maintained so other potential informants will
not be deterred “from coming  forward with imoortant  information concerning wrongdoinP  of
fellow emoloye&. It argues “Anonymous tips, as seen here, are often key to the discovery of
significant threats to the public safety and well-being. Anonymous tips will not be made, and
wrongdoing will go undiscovered if disclosure is compelled”. (Town brief). The Chief testified
that the police department always protects informants, (Tr.51)  and that if the department
revealed the identity of informants,” . ..If I did that, number one, I wouldn’t get any more
information...“(Tr.53).

I find that the Chiefs testimony rings true. That testimony is succinct, not simply brief,
and comports with my common sense understanding that it is critical to the integrity of the
police that informants be available as a source of data concerning police misconduct. The instant
matter, if the allegations against the officers are proven, is a case in point. I believe it. unlikely
that the tipster here would have “told tales” about fellow officers if he knew his name would be
disclosed. It is critical to keep open this mechanism by which fellow employees with a
conscientious interest in the safety of the public and the police force can feel free to let their
superiors know when a fellow officer jeopardizes that safety. (This matter is distinct from the
use of “informer’s” data and testimony as a foundation for discipline, without an independent
investigation. It is also distinct from the situation where an informant is relied on as a witness
in a disciplinary proceeding.) I consider the availability of a free channel of communication as
a compelling need in the interest of the public and of the Town as custodian of that interest.
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Having established what I am persuaded is the compelling nature of the Employer/public
need, I turn to an assessment of the Union’s need. With respect to the Review Board grievance
I consider the Union’s need for the identity of the informant to be no greater than the standard
sort of information needed to present and assess the merits of a typical grievance. But I find
the Town’s interest in keeping the name of the informant confidential so compelling that it
outweighs this need. However, this does not end my analysis.

As stated in the portion of Pennsylvania Power which I quote above, what is required
where substantial partial confidentiality issues are asserted is that the party refusing the request
must “seek an accommodation”. Here, when the Union fast asserted the claim that a member
of the Review Board - Chevalier - was the informant, Lieutenant Lemay  proposed that Sergeant
Sylvester provide a statement that Officer Chevalier was not the informer. However, the Union
steward rejected this approach without explanation. Later, after the Review Board had acted and
after the grievance had been scheduled for arbitration, the Union finally made an actual request
for the name of the informant - which request became the foundation of the instant complaint.
The formal response of the Town was that it did not have this information.6  Ideally, in its
response to the Union’s formal request, the Town would have renewed Lemay’s proposal.
However, I do not feel that I can find its failure to repeat a previously rejected proposal to be
a violation of its obligation to seek an accommodation (and thus of the duty to bargain).

One other factor would have complicated the analysis here if the majority had found the
names relevant to the Review Board grievance and adopted the Pennsylvania Power approach.
At the Labor Board hearing, after the Union had rested and declined to introduce rebuttal
testimony, it then reconsidered and sought to introduce testimony concerning an alleged Union
proposal to accept a statement assuring that no informant &as on the Review Board. I declined
to permit this testimony based on a judgment that the testimony was irrelevant, was not
appropriate rebuttal testimony, and at best, should have been offered in the Union’s case in chief
and certainly before the Union rested.’ (Tr.62-69)  It strikes me now that this ruling may have
kept from the analysis evidence about willingness of the Town to seek an accommodation.
Thus, while I have no evidence before me sufficient to make a finding of a prohibited practice,
I would have been prepared to entertain a motion by the Union if it wished to introduce evidence

6 It seems obvious that the desire to maintain confidentiality of informants was at the root of this Town
response, as the Town later explained its conviction that the Town should not ask the Sergeant for the
information due to the importance of confidentiality. (The Town does not believe  that the Sergeant’s
knowledge can be imputed to it, but we need not resolve that issue.) The claimed need for
confidentiality was apparent to the Union before the hearing, but it is unclear when this element of the
Town’s defense was first clearly articulated to the Union.

7 The Board’s ruling arose from the critical need to stem the tide of irrelevant evidence which the parties
were proposing, as they lost the distinction between the  matters at issue in the arbitration and those
pertinent to the prohibited practice. In fact we found transcripts from  the arbitration case totally
irrelevant.
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. as to any proposal it made, prior to the filing of the instant complaint, to accept a statement that
no informants were serving on the Review Board which considered the Eisenlohr and Jadovich
matter. I would, of course, have considered arguments that the Town might make opposing
reopening the record. Since the majority decides the case on other grounds, there is no need
to consider reopening the hearing.

Decision in Citv of Hartford

Although I have already expressed the basis of my conclusions, I feel a detailed response
is needed on an additional point. The Union has cited our decision in @y  oJ Hatifird,
Decision No. 2784 (1990) for the proposition that, with reference to Detroit Edison, this Board
“has refused to extend this privacy exception to the protection of the  anonymity of witnesses and
informants, rejecting a Chief  of Police’s argument that the Department’s inability to keep this
information confidential would have a chilling effect on witnesses.” The decision in Hartford
sent a mixed message concerning “confidentiality” in the context of the duty to supply
information. On the one hand the Labor Board did reject, on the facts presented, a defense to
the release of statements which had rested in part on the need to protect the identity of witnesses
and informants. But the actual holding and order of disclosure related to witness statements, not
names. In this and other respects, Han$mZ  is distinguishable. Moreover, in dicta, the Board
indicated it might be receptive to protection of witness identity. I now distinguish Hartford,
“unmix” the message, and provide a clearer standard.

In Hartford the data which the Board actually ordered the City to supply was
“information in a police officer’s file who has been charged with misconduct and which relates
to a pending disciplinary hearing.. . ” Hattford,  (supra, page 4). Primarily at issue were written
statements from potential witnesses, at least some of whom the City might be choosing not to
call at the disciplinary hearing. The Board deemed that all of these statements were still
relevant.*

Thus, at least two elements were present in Hartford  which are not present in the instant
case. First, it was the statementi  of the witnesses which were the subject of the Board’s
holding. Second, the information was in the nersonnel  file. (In fact the Board made express
reference to a right of access to such a file under the Personal Data Act C.G.S., 54-193.)  With
respect to the first  element, in the case before us now, it is not statements at issue herein, but
rather solely names of informants. I concede that in Hartford the release of the statements
apparently also compromised the identity of the witnesses. I find no reference in the decision
to any proposal to excise identifying aspects of the statement. But the Board had other

8 Unlike the setting in most grievance-related requests for information, the discipline Was under
consideration, and it appears that the disciplinary hearing was at least in part an investigative process.
The Board’s decision does not reveal any argument by the parties seeking to distinguish the case on this
point.
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comments in Hartford  concerning names, as I discuss in a moment. With respect to the second
element, there is no evidence herein that the names are in the personnel file. Thus there is no
independent statutory basis for the disclosure of this information in the present case.

Most importantly, the Board in Har(ford  did comment on the issue of disclosure of the
identity of witnesses or informants - it made clear that it had not rejected and might be receptive
to the concept of protection of their identify. Thus, it questioned expressly the NLRB holding
in Anheuser-Bush, Inc., 99 L.R.R.M. 1175, where names  of witnesses were ordered to be
disclosed although portions of statements would remain confidential. The Board in Hartford
stated “In fact, we see more logic to a rule which would protect the identity of the witness or
informant but make the statement disclosable.” It is critical to realize that the Board in Hartford
was discussing Anheuser-Bush because the City had cited it in support of the proposition that
the statements themselves need not be disclosed. The Board declined to accept the Anheuser-
Bush rationale for exempting the statements from disclosure but left the issue open with respect
to names of informants and witnesses by its reference to the logic of a rule protecting identities
and in its conclusion that...” we are reluctant to carve out such an exception to the duty to
disclose information without a more detailed exposition of the problem.”

This latter comment cross-references a discussion earlier in the Board’s Haflford  decision
when it addresses the City’s assertion that a need for confidentiality of witnesses and informants
(to prevent a chilling effect on other witnesses) outweighed the Union’s need for the information.
In that discussion, the Board assumed, for the sake of argument, that Detroit  Edison articulated
a balancing test and assessed the City’s need for confidentiality, but conclude that the City’s
assertion of the chilling effect was without proof. It found the police Chiefs statements on point
to be “speculative and conclusionary” and added “There was no explanation of how disclosure
of witnesses statements disseminated to a Union prior to the disciplinary hearing protects the
anonymity of witnesses and informants while disclosure at the hearing does not pose such a
problem. From the record before us, we have insufficient information with which to reach a
conclusion. On the facts presented, we fail to find that the City’s interest in protecting the
anonymity of witnesses and informants outweighs the Union’s need for this information.”

I concede that the Chiefs testimony in the instant case may be quite similar to the Chief’s
testimony in Ha~#ord. But on fresh examination of this species of testimony, I conclude that
it would be exceptionally difficult for testimony on the “chilling effect” to be any more concrete.
It would also be difficult to fmd more reliable testimony than that of officers, including police
chiefs, who deal with informants. Since, in this case, the Chief presented credible unrebutted
testimony on the “chilling effect” of revealing an informants identity, and because his testimony
rings true, I credit the Chiefs analysis. I also note that the Board’s skepticism in Hartford was
also tied to the fact that anonymity would be destroyed, in any event, if the witnesses were
called at the hearing. Here the informers will not be called, as the Town’s case on the discipline
rests on a later investigation and witnesses. Hence, the identity of the informant will be
preserved if the name is not revealed by means of response to the Union’s information request.

In sum, at this point, I reiterate my choice of the approach set forth in the quoted portion
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of Pennsylvania Power. Applying that analysis here, I conclude that on the facts of this case
the Town has a legitimate and very substantial interest in keeping confidential the informant’s
name, and that need outweighs the Union’s need for the information in processing the Review
Board grievance.


