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DECISION,ORDER.  and DISMISSAL OF PETITION

On September 26, 1991 the Town of Plymouth Water Pollution Control Authority (the
Authority or WPCA) filed a petition with the Connecticut State Board of Labor Relations.
The petition sought to modify the existing unit represented by Local 818 of Council 4,
AFSCME, AFL-CIO (the Union) so as to exclude the Plant Superintendent as a supervisory
position and the Executive Secretary as a confidential employee. At the hearing held on
February 24,1992  concerning this petition, the WPCA ,filed  with the Board an amended
petition, stating in pertinent part as follows:



This petition seeks a modification of the existing bargaining unit so as to
exclude the Plant Superintendent as a supervisory position. The petitioner
also requests the Board to declare that the Authority no longer has a
continuing duty to bargain with the resulting bargaining unit comprised of a
single executive secretary position and that the existing Collective
Bargaining Agreement is voidable by the Authority.

After the requisite preliminary steps had been duly taken, the matter came before the
Labor Board for hearing on February 24, 1992. Both parties appeared, were represented by
counsel and were provided full opportunity to adduce evidence, examine and cross-examine
witnesses, and make argument. As set forth in more detail below, the parties also entered
into a Stipulation on February 24, which was introduced into evidence. (Ex. 5).

Both parties filed post-hearing briefs, the last of which was received on April 10, 1992.

Based upon the whole record before us, we issue the following Decision, Order, and
Dismissal of Petition.

FINDINGS OF FACT

1 . The Town of Plymouth, Water Pollution Control Authority (the Authority or the WPCA)
is an employer within the meaning of the Act.

2. The Union is an employee organization within the meaning of the Act.

3. On April 5, 1989 the Authority voluntarily recognized the Union as the exclusive
bargaining representative of a bargaining unit comprised of the Executive Secretary and the
Plant Superintendent. (Ex. 5, Stipulation, Item No. 1)

4. In the summer of 1989, thereafter, the parties agreed on a five year collective bargaining
agreement for the term July 1, 1989 through June 30, 1994. The Labor Board takes official
notice of its prior decision in Plymouth Water Control Authority, Decision No. 2937 (1991)
in which we upheld the existence and validity of that collective bargaining agreement and
ordered its implementation.

5. On September 26, 1991 the Authority filed the initial petition herein, seeking to modify
the unit by exclusion of both positions-- the Plant Superintendent position as supervisory and
the Executive Secretary position as confidential. The amended petition of February 24, 1992
only sought to exclude the Superintendent and no longer challenged the Executive Secretary
position.
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6. The parties stipulate that the only issues in dispute in Case No. MEE-14,113 are the
following;

Whether the existing bargaining unit should be modified so as to exclude
the position of plant superintendent as a supervisory position in the unit
comprised of otherwise non-supervisory positions?

If so, does the Authority have any continuing duty to bargain with the
resulting bargaining unit comprised of a single executive secretary position,
and is the existing Agreement voidable by the Authority?”

(Ex. 5, Stipulation, Item No.4)

7. The parties also entered an additional stipulation orally on the record, specifically that the
Executive Secretary position is not a supervisory position, and that there has been no change
in the job duties of the Executive Secretary position since the Union was recognized.

8. The position of the Executive Secretary has remained vacant since the retirement of the
prior incumbent Edna Kirby in October, 1990 (tr. 23, 97).

9. The recognition clause (Article I, Section 1.1) of that 1989-1994 contract provides:

The Authority agrees to and hereby does recognize the Union as the sole
and exclusive representative of employees for the purpose of collective
bargaining with respect to rates of pay, hours of work and other conditions
of employment for all employees pursuant to Case Number ME-l 1,542
Connecticut State Board of Labor Relations and as defined in Article XIX.

(emphasis added)
(Exhibit 1) .
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10. The referenced Article XIX -“DEFINITIONS” provides as follows:

Section 19.4 The term “employee” shall mean the Plant Superintendent,
Executive Secretary, and other Supervisory Employees of the Town of
Plymouth Water Pollution Control Authority.

(Exhibit 1)

11. In mid to late 1991, the Town reorganized and placed the Authority within the Public
Works Department. Thus the Plant Superintendent now works under the Public Works
Director.

12. The position of Plant Superintendent is held by George Kensiski, who has been in that or
a similar position for 25 years.

13. The job description specifies in relevant part: ,

GENERAL DUTIES

Responsible for the overall operation of the Town’s wastewater treatment
plant and sanitary sewer system. Supervises and participates in Water
Pollution Control Authority operations, including laboratory work,
processing operations, records keeping and issuing permits relating to
sewer connections. Responsible for the maintenance and repair of the
Plant, pumping or injector stations and sanitary lines. Responsible for the
activities, of the other employees of the Water Pollution Control Authority.
Works to carry out the policies of the Water Pollution Control Authority
and is responsible for enforcing regulations... Performs a wide range of
mechanical and electrical duties in maintaining plant and equipment.
Performs or oversees testing.. . Sees that adjustments are made to meet
varying demands...Is the sole supervisory agent for inspections of sewer
connections and the maintenance of maps, . . Remains on call to respond to
any emergencies that may arise at the p1a.m  outside of normal working
hours.

(Ex. 1, page. 23)
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14. The job descriptions of Plant Operator, Assistant Plant Operator, Trainee and Executive
Secretary all specify the Plant Superintendent as their supervisor (Ex. 2, pages 22-23, Ex. 1
p.24; Kensiski testified that this was accurate (Tr. 76),  and that he considered himself their
boss. (Tr. 77)

15. Vacations are scheduled by signing up on a calendar, but if employees had a conflict ,
the Plant Superintendent would resolve it (Tr. 67-68, 93),  albeit within contractual seniority
requirements.

16. Employees report to the Superintendent when they will be absent due to illness. (Tr. 68)

17. Employees routinely know their duties and often proceed without assignment. However,
by using a style of asking an individual to do a task, the Superintendent assigns jobs that are
not already being taken care of. (Tr. 68, 100).

18. As of 1992, the Plant Superintendent was paid $20.85 per hour, in contrast to the
highest plant operator level which was paid $14.45. (Exhibit 1, Section 10.1; Exhibit 2,
Section 10.1)

19. The Plant Superintendent is on-call 365 days per year, and is provided full-time use of an
Authority vehicle, whereas other employees are only on-call periodically and do not take
vehicles home,

20. The Superintendent is the only employee to write out the monthly sewage treatment
report to the State; to attend WPCA meetings, to serve as a liaison between the Tax
Collector and the WPCA, and to serve on the management negotiating team during
negotiations with the rank-and-file Union. (Tr. 78-79). 1

2 1. According to the rank-and-file contract, the Superintendent is the first step in the
grievance procedure, although there have been no grievances. (Tr. 80; Ex. 1 and 2, Section
9.2)

22. The Superintendent trains all employees. (Tr. 98)

23. He is a member of hiring committees which screen and interview candidates, and make
recommendations for hiring to the WPCA.

24. The rank-and-file contract identifies the Superintendent as the individual to receive a)
reports of unsafe or broken equipment (Ex.  2, Section 15.5) and b) absence requests.
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25. The Superintendent determines who will work emergency overtime.

CONCLUSIONS OF LAW

1 The Plant Superintendent is a supervisor within the meaning of Connecticut General
Statutes $7-471(2)  of the Municipal Employees Relations Act, and pursuant to the terms of
the recognition agreement and the contract, is appropriately placed within the supervisory
unit.

2 . The Executive Secretary to the Plant Superintendent should be excluded from the
bargaining unit on the stipulation that she is nonsupervisory and because, pursuant to
Connecticut General Statutes Q  7-471(3)  no unit should include both supervisory and
nonsupervisory employees.

3. With respect to the Plant Superintendent and Executive Secretary, the Authority and/or
the Town is under no further duty to bargain under the Municipal Employees Relations Act
since a one-employee unit is not an appropriate unit.

DISCUSSION

The Authority here claims that the Plant Superintendent was and still is a supervisory
position within the meaning of the Act, and that the reorganization did not change those
duties. It contends that since the Executive Secretary is not a supervisor, the existing unit
consisting of these two positions contains supervisors and nonsupervisors, thus contravening
the statutory directive of Section 7-471(3).’  In the Authority’s view, the modification

1 Section 4-471(3)  provides in pertinent part:

(3) The Board shall decide in each case whether,
in order to insure to employees the fullest freedom in
exercising the rights guaranteed by Sections 7-467 to
7-477, inclusive, and in order to insure a clear and
identifiable community of interest among employees concerned,
the unit appropriate for purposes of collective bargaining shall

be the municipal employer unit or any other unit thereof,provided
no unit shall include both suoervisorv  and nonsuoervisorv  emplovees.

except there shall be a single unit for each fire department consisting
of uniformed and investigatory employees of each such tire department
and a single unit for each police department consisting of the uniformed and

investigatory employees of such police department. No existing units shall be
altered or modified to conform to this provision. . . .

(Emphasis added)
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petition is thus properly before the Labor Board, which must remove the Superintendent from
the unit. Also, the Authority contends that this removal leaves the unit with one position--
that of Executive Secretary--  and that since a one employee unit is inappropriate and has no
right to representation, we should rule that the Authority need no longer bargain with the
Union. Moreover, it seeks a ruling that the existing contract is voidable by the Authority.

The Union counters that the modification petition should not be heard by this Board as
the petition is inappropriate and untimely. Specifically, it claims the petition is a ruse for
decertifying the Union and invalidating the contract which it entered into with the Union, as
shown in part by the Authority’s unsuccessful efforts to defeat the contract in a prior case
(see Plymouth Water Control  Authority, Decision No. 2937 (1991). Thus the Union claims
that “the modification petition is inappropriate or at the very least , untimely. If the contract
and/or bargaining unit is inappropriate, it cannot be voided or altered until the agreement
reaches the termination date. ” The Union also disputes the claim that the Plant
Superintendent is a supervisor within the meaning of Connecticut General Statutes, 0
7-471(2),  arguing that the position is merely a foreman, and that even if it was supervisory in
the past, the position is no longer supervisory given decreases in responsibility since the
reorganization. Thus the Union claims the Plant Superintendent should not be excluded from
the unit.

We turn first to the issue of the timeliness of the,petition.  Our prior cases stand for the
principle that modification petitions are not subject to the contract bar rule where they seek
to separate supervisors and non-supervisors, so as to adhere to the statutory mandate that
those two categories not be included in the same unit.  East Haltford  Board of Education,
Decision No. 1980 (1981); City of New Haven, Decision No. 2917 (1191)*  We are mindful
of the fact that an employer may have ulterior motivations in some cases, but where a
petition seeks to fulfill the statutory scheme, and where the petition is not frivolous in
alleging a commingling of supervisory and nonsupervisory positions , we feel obliged by
statutory policy to entertain the petition. 3 Thus we entertain this petition.

In  East Han$ord,  supra at p. 3 we stated:

“We find that a petition for modification is timely if it is filed more than a year after a prior valid election
even though it is filed during the life of an existing valid contract. We also find, however, that the parties

are bound by the terms (including the recognition clause) of an existing contract unless they can make a showing
(1) that would relieve them of the obligation of the provision under the prevailing legal or equitable principles,
or (2) that would reveal a conflict between a contractual provision and the policies of the Act, or (3) that would
indicate a change of circumstances which would render the contract provision sub&ntially  less compatible with the

policies of the Act than it was initially.”

We also cited Section 7-471(3)  in commenting a) that the parties “would not be fre(:  to agree to a unit forbidden by the Act”, and
b) that the contours of some units are fixed  by statute,E&  Hartford, supra at p.3, p. 4.

3 We note that the contract which the Union raises as a bar

is for five  years. We do not rule here on whether a contract

for a term longer than three years may serve as a bar.
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We conclude that the position of Plant Superintendent is supervisory based on the
duties as of the time of the hearing. If the reorganization resulted in any changes in his
supervisory responsibilities, they were not of a scale which removed him from supervisory
status. The reality is that the Plant Superintendent is the only person in daily, direct contact
with employees of the sewage treatment plant. He is “in  charge” of operating the plant and
supervising the plant operators under him. Current Plant Superintendent George Kensiski

‘testified that he considered himself to be the employees’ boss, as do the employees. When
his authority was probed on an item by item basis, Kensiski repeatedly testified to having
responsibilities --and exercising them --which bring him within the statutory definition of
supervisor. While testimony indicates that his daily direction of the employees is not done
via the format of “orders” and detailed “assignments”, the evidence indicates that this
situation is not the result of his lack of supervisory authority but of several practical factors
--the great familiarity of employees with their duties, their voluntary assistance to each other,
the small scale of operations, and his style of supervision.

Turning to a more detailed analysis tied to the statutory definition, we note that
the principal functions of the Plant Superintendent are characterized by two or more of the
statutory criteria--namely at least criteria A and B, as set forth in Section 7-471(2).  Section
7-471(2)  of the Act provides, in pertinent part, that:

In determining whether a position is supervisory, the board shall
consider, among other criteria, whether the principal functions of the
position are characterized by not fewer than two of the following:
(A) Performing such management control duties as scheduling,
assigning, overseeing and reviewing the work of subordinate
employees; (B) performing such duties as are distinct and dissimilar
from those performed by the employees supervised; (C) exercising
judgment in adjusting grievances, applying other established
personnel policies and procedures and in enforcing the provisions of
a collective bargaining agreement; and (D) establishing or
participating in the establishment of performance standards for
subordinate employees and taking corrective measures to implement
those standards.

With respect to criteria A, we conclude that the Plant Superintendent does perform
management control duties, including scheduling,assigning and reviewing work of
employees, in keeping with a) the provision in his job description holding him responsible
for the activities of those employees and b) the designation of him as supervisor found in the
employee job descriptions. Although he has worked out a rotation system for overtime
assignments, which at first blush seems routine, he had.  the discretion to establish that system
in the first instance, (within the parameters of the rank-and-file contract). Moreover, he
actually makes the decision authorizing extra emergency overtime. Employees report to the
Plant Superintendent if they will be absent due to illness. With respect to assignments,
although most employees know their tasks as a matter of routine, he does check daily to see
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what work needs attention, and as he stated “If they’re busy, I’ll do them. If I feel that
they’re trying to hide, I’ll go find them and tell them to do them.” (Tr. 100)

With respect to criteria B, we conclude that the Plant Superintendent’s principal
functions involve performing distinct and dissimilar duties from the employees under him.
Certainly he spends much of his time performing technical work necessary to run the sewage
plant, but he spends considerable time performing duties that are supervisory and as such
quite different from those of the rank-and-file. For example, in addition to the supervisory
responsibilities we mention above, he attends WPCA Board meetings, acts as a liaison
between the tax collector and the WPCA, is on-call 365 days per year (rather than one of
every five weeks), was a member of the negotiating team during negotiations with the
rank-and file unit, is a member of hiring committees doing interviews and screening. All of
these elevate the Superintendent well above the “working foreman” description which the
Union espouses.

Since we are satisfied that the Plant Superintendent is a supervisor based on criteria A
and B, we find it unnecessary to address criteria C and D.

Despite our conclusion that the Plant Superintendent is a supervisor, that does not yield
the result the Town seeks. Our careful examination of the recognition clause and the
definition of employee found in Article XIX of the contract, reveals that in recognizing the
unit,the parties perceived this as a supervisory unit --i.e. “Plant Superintendent, Executive
Secretary and other Supervisory Employees”. Thus the Plant Superintendent is a supervisor
in a supervisory unit, a proper placement, and therefore we must dismiss the Employer’s
petition to exclude him from that unit. The job stipulated to be nonsupervisory-- Executive
Secretary-- is thus the position which should be excluded.
remains unfilled, at least as of the hearing date.

Yet, in any case, that position

We hereby exclude the Executive Secretary positi,on  from the existing unit, which
leaves the parties with a one employee unit --the Plant Superintendent. Following the
Court’s ruling in Winchester v.  Connecticut State Board of Labor Relations, 175 Conn.
349, 361-362, (1978) we conclude that the Authority (and/or the Town) have no continuing
duty to bargain under the Municipal Employee Relations Act concerning this one employee
unit, and we would find no violation of the MERA if it refuses to recognize the Union or
bargain.4  Since a one-employee unit is not an appropriate unit, the Employer has no
remaining duty to bargain under Section 7-469 or 7-470(c)  of the Act.

4 Normally such a conclusion would arise under the procedure of

a “Request for a Declaratory Ruling’, not a petition. However, We issue the ruling in the format of this decision
for the following reasons: (a) The parties jointly brought the matter before us in a stipulated issue; @)  the parties
stipulated that the executive secretary was a not supervisory; (c) The Union did not challenge the Authority’s express
reference to its request as akin to a declaratory ruling request (Tr.14); (d) The need for resolution of this matter; and

(e) Our obligation to effectuate the purposes and policies of the Act.
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However, we make no ruling concerning whether the contract is void, voidable, or
enforceable under basic contract law, a matter outside our jurisdiction.’

ORDER

By virtue of and pursuant to the powers vested in the Connecticut State Board of Labor
Relations by the Municipal Employees Relations Act, it is

DECIDED and DETERMINED that

I.

II.

III.

IV.

The Plant Superintendent is a supervisor within the meaning of
Connecticut General Statutes $7-741(2)  of the Municipal Employees
Relations Act, and pursuant to the terms of the recognition agreement
and the contract, is appropriately placed within the supervisory unit;

The petition to exclude the Plant Superintendent is dismissed for the
reasons set forth in I. above; .

The Executive Secretary to the Plant Superintendent should be excluded
from the bargaining unit on the stipulation that she is nonsupervisory,
and because, pursuant to Connecticut General Statutes 6  7-471(3)  no unit
should include both supervisory and nonsupervisory employees;

With respect to the Plant Superintendent the Authority and/or the Town
is under no further duty to bargain under the Municipal Employee
Relations Act since a one-employee unit is not an appropriate unit.

’ The Authority cites Sunr,zy, LTD, 258 NLRD No 72, 108 LRRM 1129 (lb8l)

for its statement of the policy that “the NLRB will not enforce a

contract covering a single-person unit.” However, as the Authority’s
brief acknowledges, Sunray  holds only that a contract covering one ,
person unit is not a bar to a petition. Although the NLRB referred
to the policy quoted above, it gave no citations or context, Sunray, ’

supra, 108 LRRM at 1130. We have already acknowledged that we will
not enforce a bargaining obligation, consistent with the Court’s
decision in Winchesfer,  supra, but we see that matter as distinct

from the issue of enforcement of contracts under basic contract law,
a matter outside our province. It is certainly distinct from contract-
bar doctrines.
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