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ORDER OF INTERIM RELIEF

On June 12 1992, Local 818 of Council #4,  AFSCME, AFL-CIO (the Union)
filed with the Connecticut State Board of Labor Relations (the Labor Board) a
complaint alleging that the Town of Old Saybrook  (the Town) had engaged and was
engaging in prohibited practices within the meaning ofSection  7-470  of the Municipal
Employees Relations Act (the Act). On or about August 5, 1992 the Union filed a
request for interim relief pursuant to Section 7-471(4)(E)  of the Act and Section
7-471-36 of the Regulations of Connecticut State Agencies. Therein the Union
requested an order requiring the Town to cease and desist from reducing hours,
salary and benefits. It alleged certain facts, made arguments in support of the request,
and submitted an affidavit.



The Union set forth in its complaint, in pertinent part as follows:

“The Employer has bargained in bad faith by
reducing the hours of employees by one half thus causing
them harm by loss of salary and benefits.

The Employer is attempting to erode the bargaining unit
by reducing the employees hours to 17 l/2.

The Employees effected were instrumental in organizing
the Union for Supervisors, therefore, there is a claim of
Antiunionanamus [sic]. ”

A hearing was held on August 11, 1992, and by agreement of both parties that
hearing dealt with both the request for interim relief and the complaint itself. Both

- parties declined to file post-hearing briefs concerning the request for interim relief,
the Union relying on the content of its request.

DISCUSSION

In the present case, by the thirtieth day following theknion’s  complaint, the
Board had not determined whether a prohibited practice had been or was being
committed, and thus the Union made a request for Interim Relief. The alleged
violation is of an ongoing nature. In such circumstances, Section 7-471(E)  of the Act
permits us to issue an order requiring a party to cease and desist from challenged
conduct until we have made a determination of the complaint.’ We enter such an
order of interim relief here based on our assessment of. the facts of this case measured
against the criteria set forth in Section 4-471-36(g) of the Regulations of Connecticut
State Agencies.

’ Section 7-471(E)  of the Act states in full:

“If, by the thirtieth day following the date on which
a complaint citing a violation of Section 7-470 was made
to the board, said board has not determined whether a prohibited
practice has been or is being committed and if the violation is
of an ongoing nature, said board may issue and cause to be serve
on the party committing the act or practice cited in such complaint
an order requiring such party to cease and desist from such act or
practice until said board has made its determination.”



.

The Union’s complaint has several aspects, all of which revolve around
common facts, about which we make preliminary findings at this time pending
review of the full case. The Union was certified on September 28, 1990 for a unit of
ten supervisory employees whose positions were listed by title. Negotiations for this
unit’s first contract commenced in the fall of 1990. In May, 1992 the Town and the
Union had their last contract negotiating session, and they reached agreement.

Moments after reaching this agreement on a contract, the Town negotiator
informed the Union negotiators that two of the positions --Building Official and Town
Sanitarian-  would be cut to part-time due to the budget and the decline in new
building construction. These two positions were held respectively by Paul D’Orio and
Jack Milkofsky, who were in fact the employee negotiators for the Union. The
prospect of reducing hours or cutting full-time employees to part-time status had
never been raised in negotiations. The new contract on which agreement had just been
reached set forth the hours of these two positions, with beginning and ending times
specified. The stated hours reflected 35 hours per week.

The record is very sparse with respect to what then occurred. The complaint
was filed on June 12, 1992. Apparently, the hours issue was discussed at an informal
Labor Board conference concerning that complaint . The Town seems to claim that its
exchange with the Union at that informal conference satisfied any bargaining
obligation. On July 15, 1992, which was subsequent to the informal conference, the
Town sent D’Orio and Milkofsky memoranda stating that “Based on the current status
of union impact negotiations” their positions were reduced to 17 l/2  hours
commencing on July 20. The memoranda also set forth Milkofsky’s  revised schedule
aDd  gave D’Orio a choice between two schedules. The memoranda also set forth the
various benefits which would be lost with part-time status. (It was not clear if the
existing policy of part-time ineligibility for certain benefits, or reduced benefits, is
also set forth in the new contract on which agreement had been reached.)

Section 4-471-36(g) of the Regulations of Connecticut State Agencies states:

“In determining whether to issue an interim order the board shall
consider

1) the harm to the complainant if an interim
order is not issued; including whether irreparable

injury, loses or damage will result,

2) the harm to the respondent if an interim order is issued,

3) the probability of success on the merits by the complainant,
and
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4) the interests of the public.”

With respect to the first criterion [Section 4-471-36(g)(l)], we find that there
is substantial likelihood of harm, including irreparable harm to the complainant
Union, including employees in the unit, if an Interim Order is not issued. We find
the likelihood of substantial, irreparable harm in the loss of health and life insurance
benefits for employees cut to part-time status. The unrebutted record evidence
disclosed that the two unit employees who were cut to part-time are not insurable
under independent health plans due to severe medical problems. Although the Town
noted that the employees could remain in the Town health plan by paying the
premiums from their own pockets, this is not a genuine option since the very high
cost ($678 per month-- over $8136 per year) would have to be paid out of a half time
salary of $16,458. No option of employee payment of life insurance exists. We
believe this goes beyond simple monetary harm that could be repaired by a later
order, if we determine that the complaint has merit. The cost of insurance premiums
or of medical bills if independent coverage cannot be obtained would be devastating.

We conclude that the Union has not met its burden of proof with respect to
claimed irreparable harm of the cut from full-time to part-time pay. Customarily loss
of monetary income of this nature is remedied adequately by a back pay order in the
event a union proves its complaint and succeeds in persuading us that back pay is an
appropriate remedy. We do not find the Union, which in any case only elicited
vague, conclusory testimony about financial repercussions, has established by
sufficient evidence that this remedy, if awarded, would be inadequate to repair the
harm in this case.

With respect to the second criterion [Section 7-471-36(g)(2)], we conclude that
the harm to the Town if we issue this interim order is minimal, probably consisting of
only several months of insurance payments pending our final disposition of this case.
This sum is minor given the Town’s overall budget.

With respect to the third criterion [Section 4-471-36(g)(3)],  the probability of
success on the merits, we are convinced that there is a reasonable likelihood that the
Union will be able to prove one facet of its case --the claim of failure to bargain in
good faith. Our initial examination of the facts, without the benefit of parties’ briefs
and examination of the transcript, leads us to believe there is a probability that the
Union can demonstrate that the Town deliberately withheld the information that it
would or might reduce the two employees to part-time status. Even if this was not
done maliciously, there is a reasonable probability that the Union can succeed on this
claim. It strikes us at this stage of the proceedings that withholding such critical
information undermined and interfered with the bargaining process in a significant
way.
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The information might have a) resulted in a different contract settlement --or
precluded resolution; or b) enabled the Union to bring at least “impact ” negotiations
into the overall structure of contract negotiations.

Reduction of one-fifth of the unit would almost certainly have prompted some
response in contract negotiations.

Our preliminary consideration of these facts and our prior decision in Town
of Guilford, Decision No. 1715 (1979) support our conclusion here. In Guilford  the
Board addressed the conduct of a Town which kept hidden from the union its plan to
phase out and eliminate a position that was a main focus of negotiations. After
reviewing numerous facts on that aspect, the Board stated that “In the total context
here it [the non-disclosure of the plan] is inconsistent with bargaining in good faith.”
Although the Board’s conclusion of bad faith bargaining in the case as a whole rested
on numerous indicia of bad faith, its discussion of the non-disclosure was a main
focus and seems to stand independently. We believe our conclusion here is consistent
with our well-established line of cases requiring that even minor changes in terms and
conditions of employment be brought to the bargaining table when negotiations are
ongoing. Weston Board of Education, Decision No. 1918, (1980) citing City of
MiZford, Decision No. 1168 (1973) We are inclined to include in that requirement
the obligation to bring to the table the impact of a planned reduction to half-time even
if the decision to reduce the position is proven to be a managerial prerogative.

While we conclude that the Union has a reasonable probability of success on
the merits on one facet of its case, the ultimate outcome awaits a final determination
on the facts and legal arguments. We note that our initial assessment of this case,
without the benefit of briefs or transcripts, lead us to believe that the Union does not
have a likelihood of success as to its claim that l)anti-union animus prompted the
reductions in hours or 2) there is a violation based on our holding in Thomaston
Board of Education, a case which the Union cites without explanation.

With respect to the fourth criterion, [Section 7-471(g)(4)], we conclude that
the interests of the public are better served by issuance,of  the interim relief. There is
an extremely small financial impact on the public of Old Saybrook: In contrast,
there is a strong public interest in maintaining the integrity of the collective
bargaining process, a process which the legislature sought to encourage and protect by
passage of the Act. Also as we have stated in prior cases, “The public interest is
strong in having government conduct its affairs with a just respect for all its laws
including a sensitivity regarding the collective bargaining statutes.” City  of New
Haven, Decision No. 2824 (1990).



O R D E R

By virtue of and pursuant to the powers vested in the Connecticut State Board
of Labor Relations by the Municipal Employee Relations Act, it is hereby

ORDERED, that the Town of Old Saybrook  shall

I. Cease and desist from denying paid health and life insurance benefits
to the sanitarian and building official until a final decision is issued in this case or
until an agreement is reached which resolves the instant complaint.

II. Post immediately and leave posted until further notice, in a
conspicuous place where employees customarily assemble, a copy of this Order of
Interim Relief in its entirety;

III. Notify the Connecticut State Board of Labor Relations at its office
in the Labor Department, 200 Folly Brook Boulevard. Wethersfield, Connecticut,
within fifteen days of the receipt of this Order, of the steps taken by the Town of
Old Saybrook  to comply therewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

By s/Margaret  A. Lareau
Margaret A. Lareau
Chairman ‘..

s/Ann McCormick
Ann McCormick



TO:

Roger W. Goodnow,  First Selectman
Town of Old Saybrook
Town Hall 302 Main Street
Old Saybrook, CT 06475 CERTIFIED @RR)

Mr. Edward Gormeau, Labor Consultant
74 Old Post Road
Old Saybrook, CT 06475

Robert H. Upson,  Staff Representative
Council 4, AFSCIME
441  East Main Street
New Britain, CT 06051

CERTIFIED @RR)

Barbara Collins, Attorney
Law Ofices  of Gagne and Collins
207 Washington Street
Hartford, CT 06106

Susan Creamer, Attorney
Council 4, AFSCAME
444 East Main Street
New Brittn,  CT 06051
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