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DECISION AND ORDER

On January 26, 1989, Locals 387, 391, and 1565 of Council
#4, AFSCME, AFL-CIO, (the Union) filed a complaint with the
Connecticut State Board of Labor Relations (the Labor Board),
alleging that the State of Connecticut, Department of Corrections
(the State) had engaged and was engaging in practices prohibited
by the State Employee Relations Act (the Act). Specifically, the
Union charged that the State had unilaterally changed the policy
of hiring new employees at the starting salary step.

After the requisite preliminary steps had been taken, the
matter was brought before the Labor Board for a hearing on
December 20, 1990, at which time the parties appeared, were
represented by counsel,
present evidence,

and were given full opportunity to
examine and cross-examine witnesses and make

argument. At the hearing, the parties stipulated to a number of
facts. Both parties filed post-hearing briefs.



On the basis of the entire record before us, we make the
following findings of fact (including the facts stipulated to by
the parties), conclusions of law, and order.

FINDINGS OF FACT

1 . The Union is an employee organization within the meaning
of the Act and at all times relevant to this matter represented a
unit of correction officers employed by the State Department of
Corrections (NP-4).

2. The State is an employer within the meaning of the Act.

3. On November 14, 1988, Susan Perrigini was hired as a
Correctional Medical Attendant at Step 5 of the salary grade.

4. On January 6, 1989, Anita Grover was hired as a
Correctional Medical Attendant at Step 5 of the salary grade.

5. Sometime in January,
hires above the first step.

1989, the Union learned of these

6. The job description for Correctional Medical Attendant
reads in pertinent part:

BXAMPLES OF DUTIES:

Provides para-professional nursing care to patient
inmates: applies first aid, draws blood; administers
injections, applies casts and dressings, conducts basic
physical examinations; maintains custody of the patient
inmates and assists in their care; assists in daily
sick call; screens inmate requests, schedules
appointments, and refers medical problems beyond
his/her capabilities to the attending medical staff;
may distribute medication; assists doctors or nurses in
the care of patient inmates; keeps records and makes
reports; may conduct intake interviews for newly
admitted inmates' medical histories; may assist
security force or provide escort service to patients in
emergencies; performs related duties as required.

(Ex. 8)

7. The State had not previously hired any persons in the
NP-4 bargaining unit in positions at a level above Step 1 of the
salary grade.

8. Within the Department of Corrections, employees have
been hired at salary rates above Step 1 to fill positions in
other bargaining units.
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9. Statewide, there has been a practice to provide for
hiring at an individual rate.

10. The State and the Union began negotiations for a
successor contract approximately in March, 1988. In those
negotiations, neither side raised the issue of hiring employees
above the first step.

11. The contract between the parties does not restrict
salary placement of new hires,
negotiated such a provision.

nor have the parties ever

CONCLUSIONS OF LAW

1 . A unilateral change in a condition of employment which
involves a mandatory subject of bargaining will constitute a
refusal to bargain and a prohibited practice under the Act unless
the employer proves an adequate defense.

2. In a complaint charging a unilateral change, the Union
has the burden of proof to prove the evidence of a past practice
from which the employer has departed.

3. Here, the Union has proved that the parties had a past
practice of hiring all employees at Step 1 of the contracted
salary schedule.

4. The State has committed a prohibited practice by
unilaterally hiring two (2) Correctional Medical Attendants above
Step 1.

DISCUSSION

We have consistently held that an employer's unilateral
change in an existing condition of employment involving a
mandatory subject of bargaining will constitute a refusal to
bargain, unless the employer proves an adequate defense. Town of
Newington, Decision. No. 1116 (1973); Town of Hamden, Decision
No. 2394 (1985); see also West Hartford Education Assn. v.
DeCourcy, 162 Conn. 566 (1972).
on this theory,

To make out a prima facie case
the Union must first show that a fixed practice

was changed by the employer. Redding  Board of Education, Decision
No. 1922 (1980); Windsor Board of Education, Decision No. 1914
(1980).

The State argues that there has been a practice within the
Department of Corrections as well as other agencies allowing for
individual rates of hire and points to the stipulation conceding
that fact and to a recent decision of this Board. In State of
Connecticut, Dec. No. 2786 (1990), we were faced with the same
issue involving the P-3A and P-3B units. There we held that the
Union failed to prove that the State had a past practice of
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hiring all employees at Step 1 of the contractual salary
schedule. Rather, the evidence revealed that there existed a
longstanding practice throughout State employment and in the P-3A
and P-3B bargaining units to hire new employees above Step 1 in
certain limited circumstances.

The State's reliance on State of Connecticut, supra in the
present case is misplaced. Although it is true that we found in
that case that there was a longstanding practice throughout State
employment, we would not have found in the State's favor if not
for the fact that they clearly established that the practice of
hiring above the first step had been longstanding and continuous
within the P-3A and the P-3B bargaining units. Here there is no
evidence of the State ever hiring above the first step with the
exception of the two hired employees that prompted this
complaint. In fact, the State admitted never hiring employees in
the Department of Corrections covered by the NP-4 bargaining unit
above the first step. Thus, the holding of State v. Connecticut,
supra is not determinative here. The State cannot apply a
general state-wide practice of hiring above the first step to
establish a specific past practice of such hiring in a particular
bargaining unit.

The State also argues that the testimony of Michael
Ferrucci, the Union's chief negotiator, supports their case and
not the case of the Union. Specifically, they argue that
Ferrucci's  testimony revealed that the parties never negotiated
hiring rates for any class within the bargaining unit; rather
they negotiated wage increases. Moreover, there is no language
which would forbid hiring at any identified step within grade.
We do not find either of these arguments persuasive. The fact
that the contract is silent on the subject doesn't grant the
State the right to unilaterally change the existing practice.

A collective bargaining agreement should be deemed, '
unless a contrary intention is manifest, to carry
forward for its term the major terms and conditions,
not covered by the agreement, which prevailed when the
agreement was executed. Town of Newington, Decision No.
1116 (1973) quoting from Cox & Dunlop, The Duty to
Bargain Collectively During  the Tezm of an Existing
Agreement, 63 Harv. L. Rev. 1097 (1950).

Here, the practice has always been to hire new employees on the
first step of the salary schedule.
mandatory subjects of bargaining.

Hiring rates are clearly
Therefore, the State had an

obligation to bargain with the Union before implementing the
change. Its failure to do so constitutes a refusal to bargain
and a violation of the Act.
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.

ORDER

By virtue of and pursuant to the power vested in the
Connecticut State Board of Labor Relations by the State Employee
Relations Act, it is hereby

ORDERED, that the State of Connecticut shall

I. Cease and desist from hiring new employees in the State
Department of Corrections at a level above Step 1 of the salary
plan in the contract between the State and the Union covering the
NP-4 bargaining unit.

II. Negotiate with the Union over the issue of the level of
pay for new employees in the bargaining unit if the State intends
to start any new employee at a level above Step 1

III. Take the following affirmative action which the Labor
Board finds will effectuate the policies of the Act:

(a) Post immediately and leave posted for a period of
sixty (60) days from the date of posting in a
conspicuous place where the employees customarily
assemble, a copy of this Decision and Order in its
entirety.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

By s/Patricia V. Low
Patricia V. Low

s/Susan R. Meredith
Susan R. Meredith

s/John B. Brittain
John B. Brittain

TO:

Robert Curtis, L.R. Specialist, DAS-OLR
One Hartford Square West
Hartford, Ct. 06106

CERTIFIED (RRR)

Barbara J. Collins, Attorney
Law Offices of Gagne 61 Collins
207 Washington Street
Hartford, Ct. 06106

CERTIFIED (RRR)

Michael Ferrucci, Jr., Staff Rep.
Council #4, AFSCME
444 East Main Street
New Britain, Ct. 06051

5



Raymond A. Meany, Director of Personnel and L.R.
State of Connecticut
Room 403, State Office Building
Hartford, Ct. 06106

Peter Allen, L.R. Operations Manager, DAS-OLR
One Hartford Square West
Hartford, Ct. 06106

Edward Mackey, Service Representative
Locals 387, 391, 1565, Council #4, AFSCME
444 East Main Street
New Britain, Ct. 06051

Susan Creamer, Attorney
Council #4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Ct. 06051
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