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DECISION AND DISMISSAL OF COMPLAINT

On January 27, 1989, Local 3144 of Council 4 AFSCME, AFL-CIO
(the Union) filed with the Connecticut State Board of Labor
Relations (the Labor Board) a complaint alleging that the City of
New Haven (the City) had engaged and was engaging in practices
prohibited by Section 7-470 of the Municipal Employee Relations
Act (the Act). In substance the Complaint alleges that the City
is refusing to implement the negotiated agreement between the
parties -- specifically certain negotiated improvements in the
overtime benefits.

After the requisite preliminary administrative steps had
been duly taken, the matter was brought before the Labor Board
for a hearing on March 13, 1991. Both parties appeared and were
given full opportunity to adduce evidence, examine and
cross-examine witnesses, and make argument. Only the Union filed
a brief, which was received on May 13, 1991.



On the b,asis  of the entire record before us we make the
following findings of fact, conclusions of law, and order of
dismissal.

FINDINGS OF FACT

1 . The (City of New Haven is a municipal employer within the
meaning of th'e Act.

2. The Union is an employee organization within the meaning
of the Act and has at all material times been the exclusive
statutory bargaining representative for a unit of certain
supervisory and professional employees of the City with certain
exclusions.

3. The parties had a collective bargaining agreement for
the term July 1, 1984 through June 30, 1987. (Exhibit 2)

4. The parties engaged in negotiations for a successor
agreement, re'ached agreement on some issues, and in the summer or
fall of 1987, brought the remaining issues before a fact-finder
under Section 7-473(b) and (c) of the MERA.

5. One 'of the issues upon which they reached agreement
involved chaages in overtime/compensatory time. The new
provisions, contained in Article 6, included the changes for
employees in ,the pay grade of "Range 7", changes whose
retroactivity is at issue in the instant case.

6. Specifically, the agreed language of Article 6 included
the following provisions for paid overtime for Range 7 employees
'(as well as those below Range 7) rather than the former system of
compensatory time:

When a Department requires the service of an employee
beyond the fortieth hour in the employees regular
workweek, compensation shall be as follows:

1. Employees in Range 7 and below shall be
compensated at the rate of time and one-half the
regular Ihourly rate of pay for all hours actually
worked in excess of forty (40).

(a) Overtime pay under this provision must
be authorized in advance by the
Department Head or his/her designee.
Any overtime not so authorized will not
be paid by the City.

***

(Ex. 4, p. 7)



7. Under the prior contract (1984-1987), employees in
"Range 7n only received compensatory time off -- not money-- for
overtime hours worked, and the compensatory time off was at the
"straight rate" ( i.e. one hour off for one overtime hour
worked). For example, a Range 7 employee who worked 2 hours
above the regular 40 hour week received as compensation 2 hours
of time off at a later date.

8. Under the prior contract, employees in lower ranges --
i.e. Range 6 or below -- received dollar pay at the "time and a
half" rate for overtime hours worked. (This is the benefit
acquired by the Range 7 employees in the successor contract
involved herein.)

9. As the parties entered factfinding, the agreed upon
language also included the following clause:

Article  XXX -Duration and Contract Renewal

Section 1. ***

Section 2

The terms of this Agreement shall take effect upon
execution or upon the date specified except that the
salaries only shall be retroactive to July 1, 1987.

( Ex. 4, p. 35)

10. The Factfinder issued her report on July 29, 1988, and
it was transmitted to the parties by the Board of Mediation and
Arbitration on August 4, 1988. Included in that report was the
statement of "Agreed Language" including "Article XXX - Durationtl
and llArticle 'VI - Overtime" as described above in Findings of
Fact #6 and #9. (Exhibit 4)

11. Sometime during the period of August - October, 1988,
the Factfinders report became binding, pursuant to the provisions
of Conn. Gen. Stat. Section 7-473, when the City failed to reject
the report within the time period prescribed by statute and the
Union ratified it.

On October 12 1988 the parties signed a Stipulation
(Exhibit 5) which referked  to: (a) the fact that the Fact-
finder's report was in effect, and (b) a contemporaneous
controversy "regarding employees eligible for a step increase".
The stipulation then noted that "the parties met and reached the
following compromise regarding the salary issue and the entire
Contractn.
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13. The October 12, 1988 Stipulation then set forth the
agreed provisions, including:

3) The Collective Bargaining Contract with the
amendments reflected in items 1 and 2 above shall be
resubmitted to the Board of Alderman for approval due
to the fiact that the Pension Proposals were not
included in the Factfinding report.

4) The salaries according to Appendices I and II,
attached, shall be calculated according to item 1 above and
shall be paid according to the following timetable:

November 10, 1988: Implementation of New Rates
November 25, 1988: Payment of retroactive salaries
December 9, 1988: Payment of longevity and overtime,

(if applicable)

(Exhibit 5)

(Tr. 5:;
In :November, 1988, the parties ratified the contract,
apparently as a follow-up to the terms of the

Stipulation.

15. Payment of certain retroactive benefits began in
November 1988 about the time that the parties had ratified the
contract. The nature of these payments and benefits are
described in Finding of Fact Nos. 19-22.

16. The instant complaint was filed on January 27, 1989.

17. The contract was not actually signed by the parties
until April 6, 1989. (Exhibit 3, signatures on page 36)

18. On April 6, 1989 the parties also signed a Memorandum
of Understanding.' It again dealt with retroactivity, a subject
previously included in the October, 1988 stipulation. The
Memorandum provides in pertinent part:

Memorandum of Understandinq

[The parties]... hereby agree to the following
Memorandum of Understanding which was negotiated with the
Contract or recommended by the Factfinder and as such shall
be binding on the parties:

' The Memorandum and the contract were attached and
submitted as one document, Exhibit 3.
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I. Retroactivitv

The City shall implement the salary schedules in the
Contract no later than the following prescribed timetables:

New Salary Rates - 4th full week following
signing

Retroactive Salaries - 6th full week following
signing

Longevity & Overtime - 8th full week following
(if applicable) signing

19. Retroactive payments were made on numerous items,
including supplemental overtime payments to employees holding
positions at Range 6 and below to compensate them for the
differential between the new contract's salary rates and the old
rates which had been used for overtime already paid during the
period that the prior contract (1984-1987) continued in effect
pending negotiations of its successor. These employees were
eligible for dollar overtime payment at time and a half under
both the old and new contracts.

20. Ran.ge  7 employees, who under the prior contract had
only received. compensatory time (and at the "straight time" rate)
for overtime worked, were not -- and still have not been -- given
any retroactive money payment or extra compensatory time off for
that overtime. worked prior to ratification of the new contract.

21. Range 7 employees were not paid according to the new
contract provisions -- i.e. in dollars for overtime worked --
until after the November, 1988 ratification of the contract, and
that dollar pay was only for hours worked after the ratification.
(Binkoski, Tr. 34)*

22. Most of the Range 7 employees who had worked overtime
during the 1 l/4 year period pending negotiations/factfinding
(involving thle successor contract) had taken compensatory time
off at the ongoing "straight time" rate -- i.e. one hour off for
one hour work:ed overtime. Some other Range 7 employees had
accumulated their compensatory time and "banked" it for future
use or hoped- for payments. (However, the old contract did limit

* There is some confusion in the record as to the date Range
7 employees started receiving time and a half dollar pay for
overtime. Employee Raymond Palumbo testified that he first
received it in December 1989. Our review of the entire record
leads us to believe he meant December, 1988, which we assume
would have been the date of receipt of checks for overtime worked
in November, 1988.
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such "banking I* by requiring that "All  compensatory time must be
liquidated within one year from the date it is earned." [Article
VI, p.7 of Ex:hibit 21).

CONCLUSIONS OF LAW

1. A mere breach of contract in and of itself does not
constitute a prohibited practice.

2 . The facts of this case only present an issue of an
alleged breach of the parties' contract and related stipulation,
and thus do n'ot, as alleged, present an issue of a prohibited
practice.

3 . No prohibited practice occurred and the claim raised
involves a matter outside our jurisdiction.

The Unio,n's complaint herein cites a "refusal to implement
the negotiated agreement between the parties." The essence of
this complaint, as expressed in the Union's brief, is that "The
City violated MERA because it agreed to a collective bargaining
agreement which requires retroactive overtime payment to Wage
Range 7 workers, yet has refused to meet its responsibility."

The only case cited by the Union in support of its claim is
Town of East Haddam,  Decision No. 2728 (1989). East Haddam  does
support the proposition that a refusal to implement a collective
bargaining agreement constitutes a prohibited practice. However,
East Haddam  -- and our other similar cases --are totally
inapposite. East Haddam  involved a refusal to implement an
entire agreement.3 In contrast, here, even under the Union's
version, the 'City  has implemented all of the agreements and the
Stipulation, except one small portion that it interprets
differently than does the Union. In the City's  view it has
implemented all of the agreements and the stipulation. Thus, the
underlying dispute here is based primarily on interpretation of
written language - i.e. the combined,meaning  of the contract's
Duration clause (Article XXX), the Overtime clause (Article VI),
the October 12, 1988 Stipulation, and the April 6, 1989
Memorandum of Understanding attached to the signed contract
(Exhibit 3).

3 In East Haddam,  a) the First Selectman failed to submit
to the Board of Selectman an agreement reached by negotiators, b)
the Town failed to appropriate the funds for that collective
bargaining agreement, and c) the Town refused to implement the
agreement in its entirety.
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We view the facts as presenting simply a claim of a breach
of contract. A mere breach of contract, in and of itself, does
not constitute a prohibited practice. State of Connecticut,
Decision No. 1871 (1980); Town of Plainville, Decision No. 1790
(1979); Southington Board of Education, Decision No. 1717 (1979).
It is only where an alleged breach of contract also represents
either a prima facie breach of statute apart from a breach of
contract (e.g. a unilateral change in a mandatory subject of
bargaining), a breach motivated by a purpose forbidden by the
Act, or a repudiation of the contract, that a prohibited practice
may exist. State of Connecticut, supra.

Here, the Union does not allege - and we do not find - any
of these situations. There is no claim of a statutory violation
independent of the claimed departure from the parties' agreed
language. There is no allegation of illegal motivation. Neither
is there a claim of repudiation. Our review of the facts prompts
our conclusion that in contrast to a repudiation of a contract,
the City's interpretation -- as well as the Union's -- is
plausible and asserted in good faith. No cases have been cited
to us - and we know of none - in which we found a prohibited
practice when, as here, an employer as part of initial
implementation of a collective bargaining agreement, applied a
provision of that contract according to its good faith, plausible
interpretation rather than according to a union's contrary
interpretation. To the contrary, we view such a case as
presenting simply a good faith dispute over the meaning and
application of a contract, and thus a situation involving only a
claim of a breach of contract. Cf. City of Danbury, Decision No.
2935 (1991) (interpretation asserted in subjective bad faith).

In sum, this dispute over whether the City did what the
contract and related stipulations required is a matter outside
our jurisdiction, and we conclude that no prohibited practice
exists.

O R D E R

By the power vested in the Connecticut State Board of Labor
Relations by the Municipal Employee Relations Act, the complaint
herein is and the same hereby is dismissed.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/Patricia V. Low
Patricia V. Low

s/Susan R. Meredith
Susan R. Meredith

s/Maraaret  A. Lareau
Margaret A. Lareau
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TO:

Barbara J. Colllins, Attorney
Law Offices elf Gagne & Collins
207 Washingtaln  Street
Hartford, Ct. 06106

Victor Binkoski, Personnel Director
Town of Hamde.n
Memorial Town. Hall
2372 Whitney Avenue
Hamden, Ct. Cl6518

John C. Daniels, Mayor
City of New Haven
City Hall, 95 Orange Street
New Haven, Ct. 06510

Sandra Sosnoff, Corporation Counsel
City of New Haven
770 Chapel Street
New Haven, Ct. 06510

CERTIFIED (RRR)

CERTIFIED (RRR)

Susan Creameri Attorney
Council #4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Ct. 06051
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