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On May 8, 1991, the City of Middletown (the City) filed with
the Connecticut State Board of Labor Relations (the Labor Board)
a petition seleking Clarification or Modification of an existing
bargaining unit of City employees, and specifically that George
Lapadula be excluded from the bargaining unit of supervisory and
professional employees of the City represented by the Middletown
Managers 61 Professional Association (MMPA). The City's  petition
alleges that Mr. Lapadula "is not a supervisor under the Act and
the Contract.'"

After the requisite preliminary steps had been taken, the
matter came before the Labor Board for a hearing on August 21,
1991. The Cil:y and the MMPA were represented and participated in
the hearing. Local 466, Council #4, AFSCME, AFL-CIO, which
represents a city-wide bargaining unit of white and blue collar
City employee:;, was notified of the petition and of the hearing,
and elected not to participate. The City filed a brief, which
was received by the Labor Board on or about September 23, 1991.
The MMPA elected not to file a brief.
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On the basis of the record before us, we make the Decision
and Order which follow, and dismiss the petition.

THE HEARING

The City of Middletown seeks by this petition to cause
George Lapadula, the City's Zoning and Wetlands Officer, a member
of the supervisory bargaining unit represented by the MMPA, to be
removed from that bargaining unit and placed in the white and
blue collar bargaining unit represented by Local 466 of Council
#4, AFSCME, AFL-CIO. The basis of the City's claim is that Mr.
Lapudula does not qualify as a l'supervisorn  under the statute and
the contract.

The disposition of this petition rests upon our analysis of
the evidence presented at the hearing concerning the duties and
responsibilities of Mr. Lapadula as set forth below, and our
application of the pertinent statutory criteria.

The City's evidence consisted first, of the job description
for the Zoning and Wetlands Officer, the position Mr. Lapadula
currently occupies. The job description for this positions reads
as follows:

Title: Zoning and Wetlands Officer

Position Definition:
Performs technical level duties necessary to enforce
Zoning Code and Inland/Wetland regulations and other
related ordinances, laws and regulations. Provides
support service to the Planning and Zoning Commission
and the Inland/Wetlands Agency.

General Duties:
Attend all regular and special meetings of the Planning
and Zoning Commission and Zoning Board of Appeals and
Inland/Wjetlands  Agency. Take appropriate action to
insure clompliance  with applicable regulations. Report
all zoning and inland/wetland violations to the
Planning and Zoning Commission and Inland/Wetlands
Agency. Make on-site inspections as required to
determine conformance with zoning regulations and
Inland/Wetlands Regulations. Keep and maintain a
separate log of all zoning permits issued or denied.
Keep and maintain a log of all on-site inspections.
Make periodic inspections of all approved projects to
insure compliance with all provisions of the
application and report to the Commission and
Inland/Wetlands Agency any and all violations. When
requested, be available to give testimony or
information to other commissions within the City when
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the requested information is relative to zoning
enforcement. Submit to the Planning and Zoning
Commission and Inland/Wetlands Agency on a monthly
basis a report of activities.

Additional Duties:
Conduct and document periodic surveillance of
Inland/Wetland and Water Course areas and respond to
complaints in order to detect and deter unauthorized
activities. Meet with property owners and assist in
interpreting Inland/Wetland boundaries. Provide
information as requested to the Inland/Wetlands Agency
to assist in application evaluation, case decisions and
court actions.
Regional,

Meet as requested with related City,
State and Federal personnel concerning

Inland/Wetland activities and violations.

Supervis,ed  By:
Receives general direction from the Director of
Planning, and Zoning or designee.

Qualifications Profile:

Minimum Experience:'
Graduation from high school and five (5) years of
experience in zoning, housing or inland/wetlands
enforcement. (Note:
civil engineering,

College training in planning,
public administration, geography or

related degree may be substituted for work experience
on a year-for-year basis.)

Knowledge, Skills and Abilities:
Ability to read and interpret site plans and other
engineering drawings.
reports.

Ability to prepare effective
Knowledge of the principles and practices of

municipal zoning enforcement. Ability to develop a
knowledge of the principles and practices of
inland/wetlands regulations enforcement. Ability to
deal effectively with the public, government officials
and other employees.
laws,

Ability to read and interpret
regulations and ordinances and explain them to

members of the public. Ability to carry out zoning
code and Inland/Wetland enforcement actions in a timely
matter. Some knowledge of soils and plant materials
related to wetlands and underground water movement.

License or Certificate:
Connecticut Motor Vehicle Operator's License. Ability
to obtain appropriate designation as a Certified Zoning
Enforcement Official within three (3) years from date
of appointment.
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Note : The above description is illustrative of tasks
and responsibilities. It is not meant to be all-
inclusive of every task and responsibility.

(Ex. 1)

The City's second source of evidence was the testimony of
the City's Personnel Director, Mr. Larry Kinch, who had held his
position for approximately six weeks when the petition was filed,
and five months at the time of the hearing. On direct
examination, Mr. Kinch testified that Mr. Lapadula does not
perform any management or control duties such as scheduling,
assigning, overseeing, or reviewing of the work of subordinate
employees. Mr. Kinch further testified that Mr. Lapadula does
not perform any duties which are distinct or dissimilar from
those performed by employees supervised. Kinch explained that
Mr. Lapadula doesn't supervise anyone, and that he does not,
pursuant to his job description, exercise any judgement in the
adjustment of grievances. Furthermore, Kinch testified that
Lapadula does not participate in the establishment of performance
standards for subordinate employees.

On cross-examination by the Union, Mr. Kinch admitted that
he was unaware that in the preceding few days Mr. Lapadula had
been supervising a crew of public works employees who were
repairing hurricane damage to town property. Mr. Kinch also
admitted that he was not aware that Mr. Lapadula was in charge of
the zoning department when the director was absent. Kinch did
state with some prompting by counsel that Lapadula's  supervisor
was also a member of the MMPA. Further testimony by the
personnel director disclosed that (1) Mr. Kinch had no direct
personal knowledge of what duties and functions Mr. Lapadula
performed; (2) that all of his testimony concerning Mr.
Lapadula's duties were based upon either conversations with an
immediate superv,isor  or an examination of the job description;
and (3) that :Mr. Kinch was unfamiliar with the description of
what were appropriate members of either Local 446, Council #4,
AFSCME, or the MMPA as embodied in the recognition clause of the
collective bargaining agreements of either Union. Neither Mr.
Lapadula's immediate supervisor, nor anyone with personal
knowledge of :his  duties and responsibilities was called to
testify by either the City or the MMPA.

There was no evidence as to when the job description was
prepared, and there was some dispute about its accuracy in
describing thle totality of the duties of the position of Zoning
and Wetlands Officer.

The collective bargaining agreements between the City and
the MMPA, and between the City and Local 466 of Council X4,
AFSCME, were entered into the record. The MMPA contract lists
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, the position of Zoning and Wetlands Officer as one included
within the recognized bargaining unit.

Further testimony revealed that the MMPA was originally
certified by us on August 17, 1982' This certification followed
an election which we directed as to the representation of a
managers and professional association,
and exclusions.

with specific inclusions
The election followed a 1978 amendment to the

Municipal Employee Relations Act (the Act) C.G.S.$7-467-7-478  by
Public Act 78-375 which permitted supervisory employees to form
exclusive bargaining units with representatives of their own
choosing. Department Heads remained excluded from collective
bargaining. Additional positions were placed in the MMPA by our
decision2 in 1988. Prior to 1978, Local 466, Council #4, AFSCME,
AFL-CIO represented a city-wide unit of white and blue collar
employees. l!he  current collective bargaining agreement of Local
466 contains a clause whereby the City recognizes Local 466 as
the representative of "all  its employees, including cafeteria
employees, excepting, however, that teachers, firefighters,
police officers, supervisory classes as determined by state
statutes, part-time employees, temporary employees, and workfare
recipients are excluded."

The MMPA  presented only the testimony of its President, who
testified concerning the history of the formation of the
bargaining unit, and that Mr. Lapadula supervises some public
works employees and clerical workers in the zoning office. The
affected employee, Mr. Lapadula,
and thus did not appear.

was not called by either party

DISCUSSION

Our disposition of the City's  petition must be made on the
evidence in the record.before us. The City,
to change the status quo,

as the party seeking
bears the burden of persuasion. Since

we have not been persuaded, we dismiss without prejudice.

The City's burden in the present case must be to establish
by competent evidence that the position occupied by Mr. Lapadula
and currently included within the bargaining unit, does not
satisfy two of the criteria for supervisory status set forth in
C.G.S.S7-471(2)  of the Act which provides as follows:

1 City of Middletown (Middletown Director's Association),
Decision No. 2149 (1982).

2 City of Middletown,  Decision No. 2610 (1988).
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The board shall have the power to determine
whether a position is covered by sections 7-467 to 7-
477, inc:lusive, in the event of a dispute between the
municipal employer and an employee organization. In
determining whether a position is supervisory the board
shall consider, among other criteria, whether the
principal functions of the position are characterized
by not fewer than two of the following: (A) Performing
such management control duties as scheduling,
assigning, overseeing and reviewing the work of
subordinate employees; (B) performing such duties as
are distinct and dissimilar from those performed by the
employees supervised;
adjusting grievances,

(C) exercising judgment in
applying other established

personnel policies and procedures and in enforcing the
provisions of a collective bargaining agreement; and
(D) esta.blishing  or participating in the establishment
of performance standards for subordinate employees and
taking corrective measures to implement these
standards. The above criteria for supervisory
positions shall not necessarily apply to police or fire
departments.

We find that the evidence established the absence of none of
these factors, and as we explain below we find it to be
impossible from the evidence submitted to determine whether
Lapadula's pa'sition  is supervisory or not.

In the first place, we do not place any credibility upon the
testimony of Personnel Director Kinch. While it is true that he
testified on direct examination that Lapadula met none of the
requirements for being a supervisor, he admitted on cross-
examination by Colonghi that he had no personal knowledge of the
facts upon which he based his conclusions regarding Lapadula's
supervisory status, and that his testimony was predicated upon
hearsay conversations with Lapadula's immediate supervisor and an
examination of Lapadula's job description. Furthermore, Kinch
had only been employed by the City for a short time prior to the
filing of the petition in this proceeding, which makes us
reticent to infer a comprehensive knowledge of the duties
performed by Mr. Lapadula. While it is true that we are
permitted to accept and consider hearsay testimony, it remains
for us to determine the weight to be attached to it.

In conclusion, we find that Colonghi successfully impeached
Kinch's  credibility and controverted the supervisory duties
performed by Lapadula. The speculative nature of the testimony
proffered, when considered together with the inexperience of
Kinch with the duties of Middletown employees due to his short
tenure, lead 'us to conclude that we can credit it with no weight
whatsoever. 'This conclusion is buttressed by Kinch's  complete
lack of familiarity with the recognition provisions of either
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* collective bargaining agreement which serve as guideposts to the
appropriate placement of employees within units.

Turning to the job description for the Zoning and Wetlands
Officer, we find a position which may or may not involve a
considerable degree of responsibility, and may require a
considerable degree of knowledge and experience. However, absent
competent evidence from either Lapadula or his supervisor, we are
unwilling to speculate as to whether the job description
satisfies the statutory criteria set forth in §7-471(2) or not.
This is particularly appropriate in light of the disclaimer found
at the bottom which reads: "The above description is illustrative
of tasks and responsibilities. It is not meant to be all-
inclusive of every task and responsibility.@*

Finally, the City made some moment of the fact that both
Lapadula and his supervisor were members of the MMPA. The Act
only requires; the exclusion of supervisors who are department
heads, and we! direct the City to our prior decision concerning
the MMPA, Decision No. 2610, supra, where we found both the Chief
Engineer and Assistant Chief Engineer to be appropriate members
of the unit cln the basis of their supervisory duties. The City's
interpretatic'n  of the purpose of the statute concerning the
creation of separate units for supervisors is misplaced.

In conclusion, we find that there is insufficient competent
evidence in the record concerning the duties of the Zoning and
Wetlands Officer upon which to determine that George Lapadula
should be removed from the MMPA bargaining unit. Accordingly, we
dismiss the petition without prejudice as, simply, not proved.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/Marsaret  A. Lareau
Margaret A. Lareau, Chairman

s/Patricia V. Low
Patricia V. Low, Alternate

s/Barbara B. Sacks
Barbara B. Sacks, Alternate

TO:

Joseph Colong:hi, President CERTIFIED (RRR)
Middletown Ma:nagers  &

Professionals Association
P.O. Box 1300
Middletown, Ct. 06457



Lawrence W. Kinch,  Dir. of Personnel
City of Middletown
245 Dekoven Drive
Middletown, C!t.  06457

Sebastian Garafalo,  Mayor
City of Middletown
245 Dekoven Drive
Middletown, C!t.  06457

Russell Lehman, City Attorney
City of Middletown
245 Dekoven Drive
Middletown, C!t.  06457

Joel Schweide.1,  Staff Rep.
Council #4, AFSCME,  AFL-CIO
444 East Main Street
New Britain, Ct. 06051
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