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DECISION AND DISMISSAL OF COMPLAINT

On December 7, 1989, Local 1183, Council 4, AFSCME, AFL-CIO
(the Union) filed with the Connecticut State Board of Labor
Relations (the Labor Board) a complaint alleging that the Town of
Wallingford (the Town)<had  engaged and was engaging in practices
prohibited by the Municipal Employee Relations Act (the Act) in
that the Town has failed to comply with an arbitration award. In
addition, the Union requested costs, attorney's fees and
interest.

After the requisite preliminary steps had been taken, the
matter was brought before the Labor Board for a hearing on
February 5, 1991, at which the parties appeared, were represented
by counsel and were fully heard. Both parties filed written
briefs, the last of which was received on March 25, 1991.



On the basis of the whole record before us, we make the
following findings of fact, conclusions of law and order of
dismissal.

FINDINGS OF FACT

1. The Town of Wallingford is a municipal employer within
the meaning of the Act.

2. The Union is an employee organization within the meaning
of the Act and at all times material has been the exclusive
bargaining representative of a group of certain employees
employed by the Town.

3. On September 11, 1989, the State Board of Mediation and
Arbitration issued an award which stated as follows:

The Town did violate the contract with regard to the
distribution of overtime. The Town shall pay those
grievants  who would have been entitled excluding those
out on Workers' Compensation during the entire period
at issue, but including any portion that an injured
employee was returned to work at full capacity, the
overtime to which they were entitled under the
equalizing clause of the Contract.

(Exh.2)

4. On K'ovember  3, 1989, Stanley Seadale, the Town's
Personnel Director, notified each grievant regarding the amount
of overtime play the Town had calculated was due them. The
following letter is representative:

The total hours worked by the seven Maintainer 111s in
1986 was 1,522.2 hours for an average of 217.46 hours.
Ths (sic) is the number of hours you would have worked
if all hours worked by your classification had been
evenly distributed.

You worked 196.5 hours and had the opportunity to work
an additional 4 hours (which you declined or were not
available to work) for a total of 200.5 hours.

The first half of 1986 your salary was $9.47/hour; in
the second half of 1986 your salary was $10.09/ hour.
Your average salary in 1986 was $9.78/hour.

Since your total hours were less that the average, you
will be compensated for the 16.96 hour difference at
one and one-half your average salary for 1986. The
total is $248.80.

(Exh.15)
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5 . The Union disputed the Town's calculation and on
December 7, 1.989, filed the present complaint with this Board.

6. On January 29, 1990, the Union wrote to the State Board
of Mediation and Arbitration seeking clarification of the award.

7. On F'ebruary 1, 1990, the Town, through its attorney,
wrote the Boa.rd  of Mediation and Arbitration, objecting to any
clarification. of the award, stating in pertinent part:

First, the Town denies any alleged refusal to comply
with the above-cited award. Second, while there is a
disagreement on who should be paid, the disagreement
has nothing to do with any alleged lack of clarity in
the award. The Town believes that the award is quite
clear and unambiguous and thus opposes any
W~clarificationV~ . Third, the Town believes that the
request for clarification is late and should be barred
by reason of lathes.

8. The Board of Mediation and Arbitration decided to
clarify the award and on May 16, 1990, issued the following
clarification of award:

Under Section 31-91-50 of the Rules and Procedures of
the State Board of Mediation and Arbitration, the panel
issues the following clarification concerning the
method which should be used in calculating the way
overtime hours are paid:

The Contract section at issue is Article 5, Section 14
which states "All  overtime work shall be distributed as
equally as possible among employees within
classifications during each calendar year provided they
are qualified."

Each person in each classification should be awarded
the same amount of overtime at the end of the year as
the top ;?erson in his classification. Overtime
situations occur throughout the year. The Town should
equalize it by offering it on a rotating basis to all
employees within a given classification. If the
employee refuses because he does not wish to take
advantage of the overtime opportunity or he is unable
to perform the overtime work then he will be charged
with the hours.

(Exh.5)

9. Exhibit 8 was one of several worksheets offered into
evidence, which detailed the Town's calculation of overtime pay
due to the gr:ievants. According to this exhibit, there were six
working crew leaders and 1118.6 hours of overtime required by the
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Town during the year. Dividing the total number of hours
available by 6 results in 186.43 hours per employee. For those
employees who worked less than the average, they were paid the
difference between the hours actually worked and the number of
average hours. Those who were paid more were allowed to keep the
additional monies. Similar calculations were performed for other
classifications.

CONCLUSIONS OF LAW

1. A failure or refusal to comply with a valid arbitration
award is a prohibited practice under §7-470(a)(6) of the
Municipal Employee Relations Act.

2. Where a complaint charges a municipal employer with a
refusal to comply with an arbitration award and the employer
claims that he has complied with the award, this Board has the
power and duty to construe the award in order to determine
whether or nclt  the employer's conduct has complied with it.

3. In the present case, the employer's conduct has complied
with the award.

4. Where a complaint charges a municipal employer with a
refusal to comply with a clarification of an award, we have the
power to consider the clarification award and determine whether
it conforms to the original award.

5. Where an arbitration panel has fully completed its
responsibilities and issued a final and binding award, it cannot
reopen a hearing and reconsider the merits of the original award.

6. In the present case, the original award was clear on its
face and the subsequent clarification has no legal effect.

DISCUSSION

The issue before us is whether the Town has implemented a
valid arbitration award issued by a panel of arbitrators of the
State Board of Mediation and Arbitration (SBMA), which was
subsequently #clarified. The award, issued on September 11, 1989,
directed the Town "to pay those grievants who would have been
entitled . ..thla overtime to which they were entitled under the
equalizing clause of the contract". However, the Union disputed
the Town's ca.lculation  and filed a complaint with this Board on
September 11, 1989. Subsequently, the Union filed with the SBMA
a petition fo*.c clarification which was issued on May 16, 1990.

Although the Union filed for clarification, it did not argue
before the arbitration panel that the original award was
ambiguous. Nor did they raise that argument before us. On the
contrary, it Iimplies that the original award was clear and that
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the Town willfully and knowingly sought to avoid its
implementation. The Union simply views the clarification award
as affirming its own interpretation of the original award. The
Town counters that the original award is clear and unambiguous
and supports its interpretation. In its view, the clarification,
although unnecessary,
the original award'.

does nothing to change the clear meaning of

We have held that the refusal to adhere to a valid
arbitration award2  constitutes a refusal to bargain and a
prohibited practice. City of Willimantic, Decision No. 1795
(1979) ; Town of Newingtozz,  Decision No. 2957 (1991). Where a
party claims that there has been a refusal to comply with an
arbitration award, our role is limited to a determination of
whether or not the award has been complied with. City of
Willimantic, Decision No. 1795 (1979). As we recently stated in
Town of Newington,  supra, "we will not find a valid defense in
the fact that a party's action or inaction, while departing from
our interpretation of the award's requirements, resulted from
either a good faith or plausible interpretation of the award."
See also We&on Board of Education, Decision No. 2678 (1988)3.

1 The Town in its brief states that "the clarification does
essentially no more than alert the Town to what its procedure
should be in the future, so as to avoid the disparities which
gave rise to the grievances.

2 The Act in §7-470(a)(6) expressly forbids an employer to
refuse Vo cclmply with an...arbitration settlement".

3 Neither the Teacher Negotiations Act SlO-153e  C.G.S. nor
the State Employee Relations Act, 55-270 has comparable language
to §7-470(a)(6) of the MERA. Under these statutes, we developed
a repudiation analysis. In Southington Board of Education,
Decision No. 1788 (1979), we held that a failure to comply with
an arbitration award does not constitute a violation of the Act
if it reflects a bona fide or plausible interpretation of the
award. This came to be known as the repudiation theory. See
also Thomaston Board of Education, Decision No. 2660 (1988) and
East Hartford Board of Education, Decision No. 1911 (1980). In
Weston Board of Education, Decision No. 2678 (1988),  we expressly
overruled the repudiation analysis found in East Hartford Board
of Education, supra, and reconfirmed our belief that a refusal to
comply with a grievance settlement constitutes a violation of the
duty to bargain under all three public sector collective
bargaining statutes. In Town of Nerving-ton, supra, we applied
this same reasoning to a refusal to comply with an arbitration
award.
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The present case is the first which has presented the
question whether there has been a failure to implement ,a valid
arbitration award where there are two separate awards: an
original and clarification. We note from the outset that at the
time this complaint was filed, the dispute centered around the
meaning of the original award. Thus, if we were to have assessed
the complaint at that point, our task would have been
straightforward - we would have simply interpreted the award to
see if it had been complied with. Since the filing of the
complaint, the Union sought and received from the SBMA a
clarification of the award, which was rendered prior to our
hearing in this case. At the hearing, the clarification award
was admitted into evidence and briefed by the parties. As a
result, we are now confronted with the clarification award in
addition to the original. Ultimately then we may have to
interpret the clarification award and decide its legal effect.
Before deciding  this question, several others must be resolved.
(1) Did the original award resolve all aspects of the dispute so
that a court would consider it final and binding? (2) If the
original award was final and binding, did the Town comply with
it? We answer these questions below.

I.

We begin our analysis with the recitation of familiar
principles. Federal labor law stresses the importance of
finality in labor disputes. The function of arbitration is to
settle disputes between employers and employees amicably and
expeditiously without judicial intervention or resort to the
weapons of economic warfare. United Steelworkers of America v.
American Mfg. Co., 363 U.S. 564, 566 (1960); United Steelworkers
of America v. Warren & Gulf Navigation Co., 363 U.S 574 (1960);
United Steelworkers of America v. Enterprise Wheel & Car Corp.,
363 U.S. 593 (1960). Speed and finality in the grievance
arbitration Flrocess also underlie our public sector collective
bargaining statutes. State of Connecticut, Decision No. 1766
(1979); Waterbury Teachers Association v. Waterbury, 164 Conn.
426, 434 (1973).

It is well established that an arbitration award once
rendered is final and binding Air Line Pilots Assn. v. Northwest
Airlines Inc., 498 F.Supp 613 (1980) if it resolves all aspects
of the dispute being arbitrated American Federation of Government
Employees, AFZ-CXO  Local 3090 v. Federal Labor Relations
Authority, 777 F.2d 751 (D.C.Cir 1985); Michaels  v. Mariforum
Shipping S.A. 624 F.2d 411, 413-414 (2nd Cir 1980) or is complete
as to leave nothing to be performed but the mere semblance of
ministerial acts needed to carry it into effect. Mercury Oil
Refining Co. v. Oil Workers International Union, 187 Fd 980, 16
LA 131 (1951); 5 Am Jur 2nd Arbitration t Award S136. So long as
the award has not been obtained through corruption, fraud, or
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other misconduct it will be considered to be final and binding.
American Machine and Foundry Co. v. UAW, AFL-CIO v. Local 116,
256 F.Supp 161, 163 S.D. NY 1963), affirmed 329 F.2d 147 (2nd
Cir. 1964; Washington Baltimore Newspaper Guild, Local 35 v.
Washington Post Co., 442 F.2d 1234 (1971).

Our Connecticut courts have often discussed the validity of
arbitration awards pursuant to motions filed with the courts to
vacate, modify or confirm an award.4 These statutes provide very

4 The standards for judicial review of arbitration awards
are found in Sections 52-418 through 52-420. They follow below:
Sec. 52-418. Vacating award. (a) Upon the application.of any
party to an arbitration, the superior court for the judicial
district in which one of the parties resides or, in a controversy
concerning land, for the judicial district in which the land is
situated or, when the court is not in session, any judge thereof,
shall make an order vacating the award if it finds any of the
following def'ects: (1) If the award has been procured by
corruption, fraud or undue means; (2) if there has been evident
partiality or corruption on the part of any arbitrator; (3) if
the arbitrators have been guilty of misconduct in refusing to
postpone the hearing upon sufficient cause shown or in refusing
to hear evidence pertinent and material to the controversy or of
any other action by which the rights of any party have been
prejudiced; cr (4) if the arbitrators have exceeded their powers
or so imperfectly executed them that a mutual, final and definite
award upon the subject matter submitted was not made.
Sec. 52-419. Modification or correction of award. (a) Upon the
application of any party to an arbitration, the superior court
for the judicial district in which one of the parties resides or,
in a controversy concerning land, for the judicial district in
which the land is situated, or, when the court is not in session,
any judge thereof, shall make an order modifying or correcting
the award if it finds any of the following defects: (1) If there
has been an evident material miscalculation of figures or an
evident material mistake in the description of any person, thing
or property referred to in the award; (2) if the arbitrators have
awarded upon a matter not submitted to them unless it is a matter
not affecting the merits of the decision upon the matters
submitted; or (3) if the award is imperfect in matter of form not
affecting the merits of the controversy. (b) The order shall
modify and correct the award, so as to effect the intent thereof
and promote j,ustice between the parties.
Sec. 52-420. Motion to confirm, vacate or modify award. (a) Any
application u:nder  section 52-417, 52-418 or 52-419 shall be heard
in the manner provided by law for hearing written motions at a
short calendar session, or otherwise as the court or judge may
direct, in order to dispose of the case with the least possible
delay. (b) No motion to vacate, modify or correct an award may be
made after thirty days from the notice of the award to the party
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narrow grounds for courts to invalidate an arbitration award.
Section 52-4.18(a)(4)  C.G.S. permits the court to vacate an award
whenever "the  arbitrators have exceeded their powers or so
imperfectly executed them that a mutual final and definite award
upon the sub:ject matter was not made." In interpreting this
subsection, the courts have repeatedly emphasized the principle
that arbitration is a creature of contract and the parties
themselves have defined the arbitrator's powers by the agreement
of submission. Board of Education v. Bridgeport Education
Association, 173 Conn. 287 (1987). As the parties set the limits
on the arbitrator's powers, they are bound by the limits they
have fixed. Connecticut Union of Telephone Workers v. Southern
New England Telephone  Co., 148 Conn. 192, 197 (1961). In
deciding whether an arbitration panel exceeded its powers, the
courts will only examine the submission and the award to
determine whether the award conforms to the submission. Board of
Education v. Bridgeport Education Association, supra. Therefore,
if the arbitrator's award conforms to the submission and the
submission is unrestricted', the award will be considered to be
final and binding Trumbull v. Trumbull Police Local 1745, Conn.
APP. 207. 214, (1984) and cannot be reviewed for errors of fact or
law. Carroll v. Aetna Casualty & Surety Co., 189 Conn. 16, 19
(1983); Wilscm  v. Security  Ins. Group, 199 Conn. 618, 626 (1986).

In the present case, the issue submitted to the arbitration
panel was 'Whether the Town violated the contract with regard to
the distribution of overtime? If so, what shall be the remedy?"
Finding a vicllation,  the panel stated:

The Town did violate the Contract with regard to
the distribution of overtime. The Town shall pay those
grievants who would have been entitled, excluding those
out on Workmen's Compensation during the entire period
at issue, but including any portion that an injured
employee was returned to work at full capacity, the

to the arbitration who makes the motion. (c) For the purpose of a
motion to vacate, modify of correct an award, such an order
staying any proceedings of the adverse party to enforce the award
shall be made as may be deemed necessary. Upon the granting of an
order confirming, modifying or correcting an award, a judgment or
decree shall be entered in conformity therewith by the court or
judge granting the order.

' An unre:stricted  submission is where the parties'
submission does not contain restrictive or conditional language
Bit  Pen Corporation v. Local No. 1340, 183 Conn. 579, 584 (1981).
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overtime to which they were entitled under the
equalizing clause of the contract.

On its IFace, the award clearly conforms to the submission
raised by the parties.6 In answering that submission, the panel
found a violation and ordered the Town to pay the grievants in
accordance w:ith  the equalizing clause of the contract.
Therefore, on a motion to vacate or confirm the original award, a
court would clearly find the award to be a final and binding one.

II.

We next turn our attention to the meaning of the original
award and whether it was complied with. Although the courts have
the power to determine the validity of an award pursuant to S52-
418, our jurisdiction under S7-470(a)(6) extends to whether or
not the award has in fact been implemented. This initially
requires us to interpret the meaning of the award. Weston Board
of Education, supra; Town of Newington,  supra. The award
requires that; "The Town shall pay those grievants...the overtime
to which they were entitled under the equalizing clause of the
contract." Turning to the equalizing clause of the contract, we
note that it requires that "all  overtime work should be
distributed as equally as possible among employees within
classification during each calendar year provided they are
qualified". This clause can only mean that the Town should
rotate the distribution of available overtime among employees in
a specific classification. Under the award then, an employee
would be entitled to receive. back pay for certain overtime hours
he would have worked if the employer properly rotated the hours,
assuming the overtime was authorized and the employee was
available.

The Town, in calculating back pay, totaled the number of
overtime hours worked in a particular classification for the year
and then divided those hours by the number of employees in that
classification who grieved. Exhibit 8, which was offered into
evidence, reveals how the Town calculated back pay for the
position of working crew leader. For example, there were six
working crew leaders and 1118.6 hours of overtime required by the
Town during the course of the year. To the hours actually
worked by those individuals, the Town added the overtime hours

6 For purposes of emphasis, we note here that the Union, in
filing for clarification, did not allege that the original award
did not resolve the issue raised by the parties. Rather, their
request for clarification was premised upon the belief that the
Town by their calculations had not equalized the payment of
overtime hours to the grievants.
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those indivilduals  were offered but refused, resulting in a total
number of ho,urs  each could have worked'. Dividing the total
number of ovtartime  hours available by the Town by the number of
grievants in the classification results in an average of 186.43
hours per worker. For those employees who worked less than the
average, the:1 were paid the difference between the hours actually
worked and the average hours, i.e. the hours they would have
worked if the Town had adhered to the equalization clause of the
contract. O*:her  job classifications were calculated in the same
manner (Exhs. 10,12,14).

The Union disputes the Town's interpretation of the award.
They contend that in order to equalize overtime, the employees in
each classification must be paid the difference between what they
received and the amount actually received by the individual who
worked the most overtime hours, albeit in violation of the
contract. To illustrate, turning to Exh. 8, one working crew
leader worked 284.0 hours (the highest amount of overtime in the
classification due to improper assignment). Thus, the Union's
interpretation would require that each employee in the working
crew leader c:lassification  must each be paid for 284.0 hours.
Multiplying this number by the number of individuals in the
classification (6) results in a total number of overtime hours of
1704. This is 585.4 hours more than what the Town authorized for
that classification during the course of the year.

The Union's  reading of the award totally disregards the
phrase "to which they were entitled under the equalizing clause
of the contra.ctV1. Clearly, each employee was entitled to share
evenly in the! distribution of actual overtime available by the
Town. They were not 1'entitled11  to receive overtime pay for
hours they would not have worked if the Town had properly applied
the equa1izir.g  clause in the contract. Simply put, the Town did
not authorize these hours therefore the employees would not have
worked them.
windfall*.

The Union's position results in an undeserved
We conclude that the Town's interpretation of the

original award is a rational and sensible one; the Union's is
not. Therefore, we find that the original award was fully

' The Town did not explain why hours rejected by an
employee were calculated into the total number of hours
available. Presumably, the overtime hours rejected were not
distributed to another employee, although they would have been
available as part of the total.

' The Town in its brief argues that the Union's reading of
the award results in an additional payment of $40,000 above and
beyond what it cost it to provide equalization.
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implemented. Accordingly, we find no violation of the Act based
upon the original award.

III.

This brings us to the question of the legal effect of a
clarification award where the original award is found to be final
and binding es we have found above. There are numerous federal
court cases which hold that once an arbitrator issues a final
decision, he becomes functus officio' and lacks the power to
reconsider or' amend the decision. LaVale Plaza Inc. v. R.S.
Noonan, 378 F'.2d 569 (3rd Cir 1967); Air Line Pilots Association
v. Northeast Airlines, Inc., 498 F.Supp 613, 618 (D Minn 1980).

"The authority and jurisdiction of arbitrators are
entirely determined by the completion and delivery of
an award. They have therefore no power to recall the
same, to order a rehearing, to amend, or to interpret
in such manner as may be regarded as authoritative.@@

McClatchy  Newspapers v. Central Valley Typographical
Union, 686 F.2d 731 (1982); Local P-9, UFCW v. Rormel, 776 F.2d
1393, 1394 (1985); LaVale Plaza, supra.

The rationale for this rule is to prevent a non-judicial
officer from re-examining a final decision because of the
potential evil of outside communication and unilateral influence
which might effect a different conclusion. LaVale Plaza Inc.,
supra. An arbitrator cannot reopen a hearing and reconsider the
merits of the original award. Paperhandlers  Union #l v. U.S.
Trucking Co., 441 F.Supp. 469 (1977). However, there are
limitations to this rule. Where an award does not adjudicate an
issue which has been submitted to the arbitrator, then the
arbitrator has not exhausted his function. In that case, the
award is not considered final and the arbitrator may properly
consider it in a clarification proceeding. LaVale Plaza Inc.,
supra. Similarly, an arbitrator can correct a mistake which is
apparent on t:he face of the award or complete an award which is
not complete. LaVale Plaza Inc., supra; A/S Siljestad v. Hidica
Trading Co., Inc., 541 F.Supp. 58 (1981); Paperhandlers Union #l
v. U.S. Trucking Co., supra at 472.

We have :not found any Connecticut Supreme Court or Appellate
Court cases dealing with the functus officio doctrine. However,
the Connecticut General Statutes do provide for a process of

' Black's Law Dictionary (5th Ed., 1979) defines the term
functus officio as I' . ..having fulfilled the function, discharged
the office, or accomplished the purpose, and therefore of no
further force or authority.@*
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modifying or correcting an award. Section 52-418 allows the
court upon an application by one of the parties to modify or
correct award under the following circumstances: (1) where there
has been an evident miscalculation of figures or evident mistake
as to the description of any person, place or thing referenced in
the award; (21) hw ere the arbitrators have awarded upon a matter
not submitted to them; (3) if the award is imperfect in form not
affecting the merits of the controversy. These statutory
provisions however do not address the issue of whether an
arbitration Kbane1  can issue a clarification award.

In a recent decision of the Superior Court, City of New
Haven v. Locall  3144, Council 4, Dk. No. 246229 (Superior Ct. J.D.
of New Haven, June 11, 1986, Fracasse, J.), the court discussed
the issue of clarification and the functus officio doctrine. In
that case, an arbitration panel of the State Board of Mediation
and Arbitration issued an award ordering the City to reinstate
the grievant immediately. After the City filed a motion to
vacate, the arbitration panel, without a request from either
party, issued a clarification of award. The court first restated
the parameters of the functus officio doctrine and held the
clarification invalid on the basis that since the award was
complete, signed, issued and delivered, it was a final one and
the arbitrators had no power to act. The Court acknowledged that
the regulations of the Board of Mediation and Arbitration did
allow for clarification of the award" upon the request of either
party f which did not occur. It then summarized these concepts
stating "in the absence of a clarification under the regulations
and in the absence of a correction within the exceptions of said
common law doctrine, the court has the exclusive authority,
granted by statute, to vacate, modify or confirm an award of
arbitrators!' Id at pg.5,6. We understand this decision to mean
that although an arbitration panel can in fact issue a
clarification award, that award must meet the common law standard
for clarification i.e. to correct clerical mistakes or obvious
errors in arithmetical computation or to complete an incomplete
award. We also understand that the court equated correction with
clarification for that.view  is consistent with the federal case
authorities c.ited  by the court. Therefore, an arbitrator cannot
reopen the hearing and reconsider the merits of the original

lo Sec. 31-91-50. Clarification of an award. Any request by
either party for a clarification on an award shall be forwarded
to the secretary of the Board for transmittal to the panel and
notice of such a request will be given to the non-requesting
party. The response to such a request will be made by the panel.
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award."

We believe these principles to be applicable here and adopt
the reasoning of the court decisions cited above. This Board has
been given the statutory authority of assuring the wholeness and
finality of the grievance arbitration process. As an
administrative agency, we must act consistent within our
statutory authority, within constitutional limitations and in a
lawful and reasonable manner. Page v. Welfare Commissioner, 170
Conn. 258 (1976). We would be violating these principles and
abdicating our responsibility under the Act if we were to allow a
party to utilize the clarification process to either appeal the
decision or relitigate the merits. Therefore, we will make a
determination in the present case as we think a court would make
it. See City of New Haven, Decision 1325 (1975).

Turning then to the awards in the present case, we conclude
that the standards allowing for clarification of an award were
not present here. This is true whether we apply the standards
for clarification as articulated by the courts discussing the
functus officio doctrine or the standards authorized in §52-419
C.G.S. which is concerned with modification.12 First and
foremost the original award was clear on its face and thus final
and binding. Second, there is no evidence that the arbitrators
failed to properly consider a matter presented to it. Nor was
there any allegation that there was evident miscalculation of
figures or mistaken identification of any person, place or thing

1 1 We note here that the Code of Professional Responsibility
for Arbitrators of Labor Management Disputes in §6(D)l states
that no clarification or interpretation of an award is
permissible without the consent of both parties. In contrast,
the United St,stes Arbitration Act 9 U.S.C.gll  states that a
federal court may modify or correct an award upon the application
of any party to the arbitration. This language is similar to the
language of §.52-419 C.G.S.

l2 The question whether a clarification of an award is
distinguishable from a modification of an award is one which
remains unresolved. It could be reasonably argued that the
common law standards for clarification have been superseded by
the provisions of 52-418 et seq. See BeMett  v. Meriden, 208
Conn. 352 (19(38), where the court said that 52-408 through 52-424
controls arbitration in this state where the common law is
inconsistent with our own statutory scheme. This would make
modification or correction of an arbitration award the only valid
means of correcting an award. However, we do not reach this
question because it is not necessary to the disposition of the
case.
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on the face of the award. Similarly, there was no claim that the
award was improper as to form. Third, the Union in filing its
petition for clarification did not allege that the original award
was either unclear or ambiguous, nor do we find it so. Rather,
they filed for clarification solely because the Town's
understanding  of the award was different than their own.

The conclusion we have reached by the reasoning above is
buttressed by a reading of the clarification award. The Union
asks us to uphold the clarified unambiguous award. It argues
that the award supports its interpretation that all employees
receive the same overtime as the top person in the
classification, even though they didn't work and even though they
would never have been assigned these hours. The Town's position
is that the clarification does nothing more than "alert the Town
of what its procedures should be in the future, so as to avoid
the disparitLes  which gave rise to the grievance". (Employer's
brief p.4) I:n reviewing the language of the clarification award
we are struck by its ambiguity. First, the entire tenor of the
award is suggestive. There is no language here which directs the
Town to pay the grievants a specified sum. In fact, the
clarification award does not use the phrase I'shall  pay." Rather,
the award advises that "each person should be awarded the same
amount of overtime at the end of year as the top person in his
classification." It is unclear whether this phrase is meant to
deal with the past violation since the use of words *Vshouldtl  and
"same amount of overtimel' arguably refer to what should occur in
the future. Moreover, the remaining sentences in the paragraph
clearly support the view that the clarification was merely
designed to a.void  future discrepancies (it advises that the Town
should equalize overtime by offering it on a rotating basis to
all employees within a classification). On the other hand, the
clarification. request specifically questioned the Town's
interpretaticn  of the award concerning its overtime liability.
It was not requesting a solution for avoiding future problems.
Thus, it is doubtful that the panel was addressing any issue
other than the back pay liability of the Town when it issued the
clarification. If that is the case, it issued a clarification
which was fundamentally inconsistent with the original award.

In summary, we hold that, whatever it may mean, the
clarification award issued in the present case was without
effect. The original award was a valid final and binding award,
designed to compensate employees the amount of overtime they
would have worked if the employer adhered to the contract. The
clarification award went clearly beyond the parameters either
outlined by the courts or authorized pursuant to §52-419 C.G.S.
However, by this decision we do not mean to suggest that the
regulations promulgated by the Board of Mediation and Arbitration
are invalid. For it is well settled that regulations promulgated
by an agency having authority to do so are presumed valid
DiFederico  Y. McNamara,  181 Conn. 54, 56 (1980). Whether or not

14



there is a conflict between 31-91-50 Regs. of Conn. State
Agencies and §52-419 C.G.S is a question which should be
determined by the courts.

O R D E R

By the power vested in the Connecticut State Board of Labor
Relations by the Municipal Employee Relations Act, the complaint
herein is and the same hereby is dismissed.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/Patricia V. Low
Patricia V. Low

s/Susan R. Meredith
Susan R. Meredith

s/Marsaret  A. Lareau
Margaret A. Lareau

TO:

Barbara J. Collins, Attorney
Law Offices of Gagne 61 Collins
207 Washington Street
Hartford, Ct,, 06106

CERTIFIED (RRR)

Dennis CicarXlo, Esq.
Eisenberg, Anderson, Michalik & Lynch
136 West Main Street
New Britain, Ct. 06050

William W. Dickinson, Jr., Mayor
Town of Wallingford
Town Hall, 45 South Main Street
Wallingford, Ct. 06492

Stanley Seadale, Personnel Director
Town of Walli.ngford
Town Hall, 45 South Main Street
Wallingford, Ct. 06492

Joseph Lynch, Staff Representative
Local 1183, C'ouncil #4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Ct. 06051

Susan Creamer, Attorney
Council #4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Ct. 06051
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NO. CV92 051-11-43

LOCAL 1183, COUNCIL 4, AFSCME, : SUPERIOR COURT
AFL-CIO

: JUDICIAL DISTRICT OF
V. HARTFORD-NEW BRITAIN

AT HARTFORD

CONNECTICUT STATE BOARD OF : DECEMBER 29, 1992
LABOR RELATIONS, ET AL.

MEMORANDUM OF DECISION

Plaintiff, Local 1183, Council 4, AFSCME, AFL-CIO (Local

1183 or the Union), appeals a decision of the defendant

Connecticut State Board of Labor Relations (SBLR)  dismissing

the Union's complaint against the defendant Town of

Wallingford (the Town). The SBLR acted pursuant to

General Statutes §7-471(4). The appeal is brought pursuant

to General Statutes §4-183. See General Statutes

554-471(4)(D),  31-109(d). The court finds the issues in

favor of the defendants.

t
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The material facts in the case are essentially

undisputed. The plaintiff is an employee organization

within the meaning of the Municipal Employee Relations Act

(MEFA  or the Act) and at all relevant times has been the

exclusive bargaining representative of a group of employees

of the Town.

In 1986 or 1987, the Union filed a grievance with the

Connecticut State Board of Mediation and Arbitration (Board

of Mediation) regarding the distribution of overtime pay for

certain job classifications within the Town under the

collective bargaining agreement between the Union and the

Town (the Contract). Some employees had been allotted more

overtime work,. and consequently more overtime pay, than their

co-workers in the same job classification. The Board of

Mediation issued an award on September 11, 1989, finding a

violation of Article 5, Section 14 of the Contract, which

provides:

All overtime work shall be distributed as equally
as possible among employees within classifications
during each calendar year provided they are qualified.

.
The Board of Mediation's award provides, in relevant

part, as follows:

-2-



The Town did violate the Contract with regard to the
distribution of overtime. The Town shall pay those
grievants who would have been entitled . . . the
overtime to which they were entitled under the
equalizing clause of the Contract.

The Town interpreted the award as follows. First, it

added all overtime hours that were actually worked or

authorized during the year in each job classification. It

then divided the total by the number of employees in the

clas:;ification. The result was the average amount of actual

overtime  work during the year per each employee in a job

classification; that is, the amount of such overtime work

that should have been allotted each employee in order to

equa:Lize  such work among all the employees. Each employee

who received less than the average amount of overtime pay was

then paid for the difference between that average amount and

the amount he or she actually received.

The Union disputed the Town's method of calculating the

amount due the employees. The Union contended that the Board

of Mediation's award should be interpreted so that each

employee in a job classification would be paid the amount

rece:ived  by the individual who worked the most overtime

during the year. By way of illustration, one crew leader

-3-
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worked 284 overtime hours, which was the greatest amount of

overtime worked by any employee in that classification during

the year. Under the Union's interpretation of the award,

every other employee in the crew leader classification should

be paid for 284 hours of overtime (minus, of course, any

amount received for overtime such employee might actually

have worked). Because this interpretation focuses on the

empl.oyee  with the greatest number of overtime hours, rather

than an average, it requires payment to others for overtime

that. was never authorized and never worked. Thus, the

grei.test  number of hours worked by a single crew leader (284)

is multiplied by the number of crew leaders (61,  the result

is 1704 overtime hours, which the,Union  argues the Town must

PaYa However, that is 585.4 hours more than were actually

worked or were authorized during the year.

The Union, believing the Town's method of compensation

did not comply with the arbitration award, filed a complaint,

dated November 30, 1989, with the SBLR. Refusal to comply

with an arbitration award is a prohibited practice under

General Statutes 57-470(a)(6). By letter dated ganuary  29,

1990, the Union also requested a clarification of the

-4-



arbitration award from the Board of Mediation. On May 16,

199C,  the Board of Mediation issued a "Clarification of

Award" pursuant to Section 31-91-50 of the Rules and

Procedures of the State Board of Mediation and Arbitration

(the Rules) which clarification provides in relevant part:

Each person in each classification should be
awarded the same amount of overtime at the end of,
the year as the top person in his classification.
Overtime situations occur throughout the year.
The Town should equalize it by offering it on a
rotating basis to all employees within a given
classification. If the employee refuses because
he does not wish to take advantage of the overtime
opportunity or he is unable to perform the overtime
work then he will be charged with the hours.

The Town continued to maintain that its method of

compensation complied with the original award.

The SBLR ‘held a hearing on the Union's complaint on

February 5, 1991, after the Board of Mediation had issued its

clarification. By decision dated March 31, 1992, the SBLR

found no violation of the Act based on the original award,

found that the clarification was without legal effect, and

dismissed the Union's complaint. This appeal ensued.

The Union has a specific, personal and legal interest in

the subject matter of the SBLR's  decision in that it involves

the legal rights and duties of the Union under the Contract

-5-



and the Act. Also, the Union's legal interest has been

specially and injuriously affected in that the SBLR ruled in

favor of the Town and against the Union. Therefore, the Union

is aggrieved. Light Riqqing Co. v. DPUC, 219 Conn. 168, 173

(1991).

The case presents two issues for disposition by this

court. The first is whether the Board of Mediation had the

power to issue the "clarification" eight months after it had

issued the original award. Secondly, did the SBLR correctly

conclude that the Town had complied with the terms of the

award; either "clarified", if the clarification was valid,

or as the award was originally phrased if the clarification

was invalid?

The Board of Mediation's "clarification" was issued in

resplonse  to the Union's specific request. The procedure is

auth(Drized  by Regulations of State Agencies §31-11-50,  which

reads as follows:

Sec..  31-91-50. Clarification of an award

Any request by either party for a clarification
of an award shall be forwarded to the secretary
of the board for transmittal to the panel and
notice of such a request will be given to the non-
requesting party. The response to such a request
will be made by the panel.

-6-



On the basis of this regulation, the court concludes that the

Board was empowered to issue the clarification in this case.

The defendants' citation of City of New Haven v. Local 3144,

No. 2462329 (Superior Court, New Haven, J.D., June 11, 1986,

Fracilsse, J.) is not persuasive. In that case, neither

party had initiated the clarification procedure in the

regu:Lation  by requesting the Board for one. Accordingly,

the court held that the Board could not act suo moto and- -

that, instead, its original award must stand under the common

law rule  of "functus  officio." The situation is materially

different in the present case. Here, the Union requested and

the Board responded, as its regulation required.

The basic issue in this case; of course, is whether the

Town correctly followed the terms of the Board's award.

Since the Board's action was confined to enforcement of the

Contract between the Town and the Union, the award and the

Town's attempt to comply with it must be analyzed in the

context of the relevant Contract provision. As indicated

above, the Contract provides that "[a]11  overtime work shall

be dY.stributed  as equally as possible . ..." (Emphasis

added.) In the court's view, this provision is not ambiguous

-7-



or unclear in any way. It simply means that overtime work in

a particular job classification, which the Town needs and

authorizes, must be divided as equally as possible among the

employees in that classification., The controlling factor is

the amount of such work available.

The Board's original award was likewise unambiguous. It

simply said that the Town must pay eligible employees - i.e.,

those who were in job classifications in which overtime work

had oeen  authorized - the amount of overtime pay that they

would  have received if that work had been distributed equally

in alccordance  with the Contract. Again, the controlling

factlor  is the amount of such work that was available.

The Town's method of complying with the award and the

Cont:ract  precisely fit the plain requirements of each. It

calculated the amount of actual overtime work available that

would have been allotted to each employee if that work had

originally been distributed equally.. It then paid any

employee the difference, if any, between the equal share

alloirment  and the amount the employee had actually received.

Of course, the Town could not recoup any amounts.from

employees who had received more than their equal share of

-8-



overtime pay because they had actually worked the com-

mensurate excess hours. So even the Town's method of

complying with the Contract and the award would result in an

inflated overtime payment because the compensatory payments

to those who had been treated unequally would be in

addition to the amounts already paid to those who had

actually done the work.

The Board's "clarification" provides the only support

for the Union's theory that the award should be interpreted

to pay everyone the same as the individual who performed the

greatest amount of work. However, in this court's view,

that theory suffers from three fundamental flaws and must be

rejected. .

The first defect in the Union's theory is that it is

baseId  on an artificially inflated overtime work figure,

produced  by multiplying the hours worked by the single

emplioyee  in a classification who worked the most hours times

the number of eligible employees. This method of calculation

ignores the plain words of the Contract which establish the

actual amount of overtime work hours as the cont,rolling

factor in the equation,

-9-



The second flaw in the Union's theory is that it leads

to an entirely bizarre result; that is, the Town would be

required to pay for vast amounts of overtime hours that were

never authorized and never worked by any employee. While the

Town's formula necessarily results in some inflation, as

discussed above, the Union's theory carries that inflation to

an extreme which is not rational, fair, or necessary.

Finally, the Union's argument that its interpretation of

the award is the only logical consequence of the Board of

Mediation's clarification cannot be sustained. The SBLR has

offered an alternative interpretation of the clarification

that is reasonable; that is, that its purpose, as revealed by

its #conditional and nonmandatory language, is to provide a

guidlaline  for the correct allocation of overtime work in the

future. Inasmuch as the Board of Mediation's original award

was (clear, as is the Contract itself, the Board did not have

the power to change the substance of its award. Its

"clarification", therefore, cannot have the effect of

changing the plain meaning of the Contract and the original

award. City of New Haven v. Local 3144, supra. Presumably,.

howe'rer, there is nothing to prohibit the Board from

-lO-
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clar,ifying  how the underlying principles it followed in

making the award should guide the Town in allocating overtime

work in the future.

For all of the above reasonsl  the court holds that the

SBLF: was correct in affirming the Town's method of complying

with  the award and dismissing the Union's complaint.

The Union's appeal is dismissed.

k% ,J.
Maloney
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with applicable Iaw.  -Absent an abuse of discretion,
which we do not find here, we wil1 not intr;lde upon
the province of the trial court.

The judgment is affirmed.

In this opinion the other judges concurred.

LOCAL  1183  OF COCIXIL  NO.  Lt,  -wsc>l&  AzL-cIo ?I.
STATE BOARD 07 LABOR RELATIONS ET XL.

(12080)

DL'?ONT,  C. J.. Hn:xx.v  and  SCBALLZT.. Js.

Tie  $inrE  union appealed to the !tial  COLT  from a decision by tke  defend-
ant X3t2  board  Of labor relations decez72ining  chat  A2  defeecdant  town
of TVaiIingTord  had ~%ly compiied  will  an arbicztion award issued by
the s-me  board of mediadon  and ar’ c zacion concerning the  :own’s  dis-i
ticudon of overke  tvork :o {union  emoioyees.  The tiai COG  aErxed
the decision of the labor board. and :ke union appealed CO  this  couz.
H&i that the Thai  court  properly  Skied  the decision of :he labor
board: ;5ere being ampie  suppon  for the  board’s determination  that
the  o&pal  award was ~zambi~~ous, that COUE  couid  nor;  yeasonabiy
have conduded  that the ‘coati’s 2xzd  conc!usions  were c!el-iy  em-
neous or chat  its administrative  dezerminadon  was nnreasorzbie.  arbi-
traq;, iilegd  or an abuse of discretion.

AryJed  November 5, 19934ecision  released Febxzry  8. 1994

Appeal from a decision by the named defendant dis-
missing the plaintiff’s complaint alleging that the
defendant town of Wallingford  failed to comply with
certain provisions of an arbitration award, brought to
the Superior Court in the judicial district of Hartford-
New Britain at Eartfor?  and tried to the .court,
&falonq,  J.; jud+,  .*-en;;  dismissing the ‘appeal, from
which the pkintiff appealed to this court.  Adj%med.

J. T/f/‘lliam  Gagne, Jr., with whom on the brief, was
Barbara J. Collins, for the appellant (plaintif&

Joseph M.  CeEentano,  general counsel, with whom,
on the brief, was E. Stephen Briggs,  for the appellee
(named defendant).
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‘..  :_, .: 542 33 Conn. App. 541

Local 1153  of Councii  No. 4 u. State Board of Labor Re!ations. .
:

Dennis G. Ciccaril20,  for the appellee (defendant town
of Wallin$ord).

_;
.‘... (

: SCS-~LLE~.  J. This action concerns the distribu5on
of overtime hours pursuant to a contract bezveen  the
plaintE~  LN211283  of councii  x0.  4: A.FSCSIE1  -x?L-
CID,  and she defendan;  town of Wallingford. The union.I.. .‘:.. ,. ‘.. . . ap_ce2ls  frcn the $dgment of the trial court affirming

.:.. ; ., ‘. . .....  ,,.  ,, the decision of the named defendant, the State Board_.,‘. . _ ‘_  . .,: .-.;. _.. : : of Labor Rdations (labor board), w’hich dete,rmined that
. :_ : ”

. the town had fully complied with an arbitration award
. _ :._ issued by the State Board of Mediation and Arbitra-

‘... tion (arbitration board). Tile issue presented on aDDeal
.,. .’ ;. is -x-‘nether the tia.l  court improperly affirmed  the deci-

sion of the labor board.

Tile  follokng facts are relevant to this appezi.  The
union and the tovm entered into a labor contract in
19%. Arcic~e  3, 3 14,  of that contrxt  stated: “_A,ll over-
time work shall ‘be distrkted  as equally as possible

.:

.:”
. .

_. ..
.

‘.,_:‘.
. _.

.
. . , .

among employees wit,hin classifications’ during each
c2lend2r  ye2r  provided they are qualified.” In 1916  or
1987,  the union filed a grievance with the arbitration
board pucuant to GeneA  Statutes 5 ‘iA’i2,?  part of
the Xmicipa!  Employees Relations Act, claiming that
the town had violated the contract with regard to the
distriiiution  of overtime.

The Ebitration  board rendered the following deci-
sion on September 11,1939:  “The Town did violate the

_._
. . . : ..:’ :

;
_.  . .,: ‘:‘:.’ .‘. . :

.: ...:.:.::.:.......;.. _.
.(,  ,.::... .

. . ._ . ’
,. _

: :_

_-- : .I
2’  .-.  . , , . , ‘.‘. ,.... : . .

.__

_. :  .

. . .
.: .” _’

. . _
._.

1  The plaintiff union represents at least three ciassifications  of munici-
pal employees, including “Working Crew Leader,” “Maintainer  II,” and
Qain~iner  III.”

r Generai  Statutes 5 7-471 provides in pertinent part: “(a)  The services
of the state board of mediation and arbitration shall  be available to munic-
ipal employers and employee organizations for purposes of mediation of
grievances or impasses in contract or contract reopener negotiations and
for purposes of arbitration of disputes over the interpretation or applica-
tion of the :erms of a written agreement i . . .‘*

. . . ‘:
. . . . ..-

. . . ,
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Contract with regard to the distribution of eve-rtime.’
The Town shall pay those grievants who would have
been entitled exc!uding  those out on Workers’ Com-
pensation during the entire period at issue, but in&id-
ing any portion that an injured empIo:,-ee  y,vas  retxned
to work at full capacity, the over&e to which they
were entitled  under the equalizing clause of the Con-
tract.”

In November, 1939, the town notkied  each grievant
of the amount of eve-rtime pay due, as we!1  as the
method of calculating that pay. The town determined
the tozl number of ove,rtime hours worked by employ-
ees in a pa&alar  classification, and then divided that
amour  by the number of employees Mhin  that clas-
si&a.Eon.  The resulting quotient was tke  average over-
time hours  for each employee within that classiication.
If an empioyee worked more overtime hours than the
average, he was ailowed to kee? all :his pay, as he had
a&axT,-” worked those extra hours. If an em$oyee
worked fewer overtime hours than thz average:  the
di&rence  between the average and the hours that he
actua&  worked was calculated, and the employee was
compensated for the difference.

On December ‘7,  1989, the union fried a complaint
with the labor board pursuan t to General Statutes (Rev.
to 1989)  5 7-471  (4),3  alleging that the to%n  had com-
mitted a prohibited practice as set forth in General Stat-

3 Gene-d  Statutes (Rev. to 1989) $ 7-471(4)  provides in pertinent  part:
“Wher.ever  a question arises as to whether a pracrice  prohibited by sec-

-. tions 7+57  to 7-477,  inciusive,  has been commitred  by a municipal employer
or empioyee  organization,  the [labor] board shall consider that question
. . . . @) For the purposes of hearings and enforcement of orders under
sections 7-M  to 7-47’7, inclusive, the board shall have the same power and
authoric; as it has in sections 31-107,  31.iO8  and 31-109, and the munici-
pal employer and the employee organizakon shall  have the tight of appeal
as provided  therein. . . .”
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utos S T-470  (a) (Qd  by faiiing  to comply with the award
made by the arbitration board. Before the labor board

. addressed that complaint, the union also filed a com-
plaint with the arbitration board on February 1,1990,
claiming that the to-n  had not complied with the origi-
nal ay.vard and that the parties differed as to the mean-
ing of the award -*-ith  regard to the method by which
the town was to calculate the eve-xime pay, and
reauesting  that the ar’bitration board c!arZy  its award
pursuant  to $ 31-91-30  of the Regulations of Connect-
icut State Agencies5  The town opposed any “clarifi-
cation” on the bases that it had complied with the
award, and that the award was clear and unambigu-
ous. On May 16,1990, the arbitration board, however,
issued  a c!ariEcation of its award, stating in pe.rtinent
parx: “Each person in each ciass-Ecation should be
awarded the same.amount  of overtime at the end of
the year as the top person in his classification. Over-
time siixadons  occur throughout the year. The Town
should equalize it by oEeriig it on a rotating basis to
all employees within a given &AficAion.  If the
employee refuses because he does not wjsh  to take
advantage of the eve-rtime opportirnit-yr  or he is unable

to perform the overtime work then he will be charged
with the hours.”

On February 3, 1991, the labor board finaily heard
the union’s complaint that had been filed in December,
1989. The labor board dismissed that complaint on

4 Gene-ml Statutes  5 7-4’70  provides in pertinent part: “(a) Municipal
employers or their representatives or agents are prohibited from . . . (6)
refusing to comply with a grievance settlement, or arbitration settlement,
or a valid award or decision of an arbitration panel or arbitrator rendered
in accordaxe  with the provisions of section 7-G?.”

5 Section 31-91-50 of the Regulations of Connecticut State Agencies pro-
vides: “Any request by either paxy  for a ciaritication  of an award shall
be fonvarded  to the secretaq  of the board for transmittal to the panel and
nodce of such a request will be given to the  non-requesting party. The
response to  :uch  a request will be made by the panel.”

:.. . .
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Narch 31,1992,  on grounds that the otig?nal award by
the arbitration  board was clear, the arbitration board
lacked the jtisdiction  to “reopen a hearing and recon-
sider the merits of the original award,” the c!arifica-
tion was, therefore, a nuIliIy,  and the to\vn had
complied wi;h the or@nal award. The union then filed
an administrative appeal to the Superior Court pur-
suant to General Stat-&es  5 4183.5  The trial court
aZi.rmed  the decision of the Iabor board dismissing the
union’s complaint, determining that the arbitration
board’s origi,naI  award was clear and unambiguous, and
that the tow3 had complied with that award. The court
also ackxowiedged t,lat  although the arbization board
had the power in generaI  to issue clariications of its
awards. the arbitration board did not have the power
to char.ge  the substance of its award. The court deter-
mined chat the arbitraxion  board’s “ ‘ciarification’
. . . caznot hayle the eEecx  of changiig the plain mean-
ing of the Contract and the origiiaI  award.” Tne union
now appeals to this court.

The union contends that the labor board lacked the
authoriT:  to nullify the “c!ariied”  award of the arbi-
tration board. The union asserts that the labor board,
pursuant to 5 ‘7-4’70,  could determine only whether the

.  . _.,. .,::,..  . , _‘..  .:.  . _.  . . . . .

: :_::. .  .. : .

town had complied with the award as “clarxed.”  Then,
when the union appealed the case to the Superior Court,
the COU-Z  should  have exercised its review with regard
to the labor board’s determination of whether the town
had complied with the “clarified” award.

_ We note at the outset that the arbitrator apparently
misunderstood the nature of the union’s request for a
clarification.  The union asked that the arbitration board

6 Gene-xi  Statutes 5 4-153  provides in pertinent part: “(aj  X person who
has exhausted all administrative remedies avaiIabie  within the agency and
who is aggeved  by a Final  decision may appeal to the superior court . . . .”

- . .
:..,. . .. .
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issue a L‘clat-ification  of this award,“’ (emphasis added)
implying that the intention of the union was to have
the arbitration board e-xplain  the e.xisting award.
Rather than explain the original award, however, the
arbitrator fried  a clarification that contained totally
prosnecdve  language. The c!ariication  contains lan-
guage indicating that the town “should” rather than
“shall” do certain things, suggesting that the “clarifi-
cation” was not an explanation of how to ca!cJate  lost
overtime! but, instead, a primer as to how to deal with
the distrilnution  of overtime in the future.

We nox-  examine the actions of the labor board in
dismissing the union’s complaint. Under General Stat-
utes 5 7-‘iii0 (a) (6),  the labor board was asked to deter-
mine whether the totvn had complied with the award
of the arbitrator. To assess compliance, the labor board
had to interyet the arbitrator’s award. In examining
the arbitrator’s award, the labor board determined that
the origki  award, without any c!arZcadon,  gove-rned
its assessment. The labor board decided that the origi-
nal award of the arbitration board was clear and unam-
biguous. the town had complied with the origkl  award,
and the arbitration board had no power to “c!ariff’
the unambiguous award.

“The standard of judicial review of administrative
agency rulings is well established. Liebmnan  v. State
Board of Labor  Relatti,  216 COM. 253,261,579  A.2d

7 The labor ‘board  sent a !etter  to the administrator of the arbitration board
on Januar;  29,199O.  requesting that the board ciari& its award. The Iet-
ter stated in pertinent part:

The Union has fled a complaint with the Connecticut State Board of
Labor Relations . . . . At the informal hearing conducted on Januvy  10,
1990 it :vas discussed bebxeen the parties the method that should be used
in calculating the  way the overtime hours should be paid.

“‘The Union and the Town are still in disagreement on this subject. There-
fore, the Union is requesting that your Board give us a ciarikation  of this
award as provided under Section 31-91-  50 pf  the RuIes  and Procedures
of the State Board of Mediation and Arbitration.”

I
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505 (1990); Board of Education v. State Employees
Retiwnent  Crmmission,  210 Conn. 531, 540, 536 A.Zd
572 (19S9).”  Tomlinson v. Board o.fEducation, 226
Conn. 704,  ‘712,  629 .LSd  333 (1993). Gar?erz_l  Statutes
fl a-lyj) -- .“oermits  modification or reversal of an
agexy  s decxon  if subsrantia1 rJr++1b3  of the person
aDcea!ing  ha-;e  bees prejudiced because the adminis-.A
trative  dndingst  inkences,  concIusions,  or decisions
are: (1) [i]n  violation of constitutional or statutory
provisions; (2) in excess of the statutory  authori-ity  of
the agzcy; (3) ma,de  upon unlawful  procedure; (4)
affececi by orher  error of law; (3) ciearriy  ex-oneous in
view of the reliable, probative: and substamial  evi-
dence on the whole record; or (Sj arbitrary or capri-
cious or characterized by abuse of discretion or clearly
um-ar-mted  exercise of discretion. . . . fr]he  [reysiew-
ing] COL”:  mav not rew the case or subs&xe  its judg”
ment kr that or” the agency on the weight of the
el,idezce  or questions of fact. . . . Rarher?  az agency’s
factual  and discretionary determizadons  are to be
accorded cocsiderable  weight by the COU.ES.  . . . On
the other hand, it is the function of the ccurts  to
expound and appIy  governing principples  of law. . . .
Lieberxan  v. State Board of Lab- Relations, supra,
262-63.” (Citations omitted; internal quotation marks
omitted.) Tom&son  v. Board qf Education, supra,
n-In  7n

The union alleged that the labor board improperly
ruled that the tovm had not committed a prohibited
labor practice. A key component of this inquiry is

_ whether the Iabor board properly dete,rmined that the
originaI award governed the dispute. It is u&ear
whether the labor board’s determination that the origi-
nal award was unambiguous, thus rendering the “clar-
iSed” award a nullity, involves a question of fact or
law, as there is no direct authority to guide us in this
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determination.s  We need not decide this issue here,
because, under either circumstance, the trial court
properly Sirmed  the decision of the labor board.

:. ._.,’  .:

.‘._  . . ._ . :. ‘. _..  :.. . .: .:. ::. , _ ”

-4  revie:v of the record reveals ample support for the
labor boa--Z’s  determination that the oz-kjnal  award was
unambigxccs.  The oridnal  award refers to the equali-
zation &use,  w:hich  c!ear!y  requires that authorized
eve,Ame  l,vork be divided as evenly as poss%le  bet;veen
em$oyees  in a particular classification. T’ne town had
failed to compiy with that clause when divjding  the
available overtime. The original award states that the
gr’_evants  had the right to receive payment for the over-
time to w5ch they were ent&d  under the eaualiza-
tion clause.  The original award plainly means that the
grievants  were entitled to receive papent for over-
time work -;lat they would have been offered and would
have been available to accept had the town divided the
authotized  hours of overt’,me  as evenly as possible in
compliance with the equalizaEon c!ause.

. ._:
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“A finding  of fact is c!eart,riy  erroneous -.vhen there
is no evidence in the record to support it . . . or when
although there is evidence to supnoti  it, the reviewing
court on the entire evidence is left with the defkite  and
firm conviction that a mistake has been com-
mitted. . . .” (Citations omitted; internal quotation
marks o&ted.) Ballato v. Board of Education, 33
Conn. App. 75, 89-90, A.2d (1993). Lf  we
assume that this issue is a question of fact, the trial
court could not properly have concluded that the labor
board’s dese-rmination  that the ori,ginal award was
unambiguous was clearly erroneous.

“[Jludicial review of adminiskative  concksions  of law
is limited to a determination of whether, in light of the

..;.

8 A reviem  of appe!late  case law indic3tes  that the courts  have either
“found” amJ?iguities  or “concluded” that ambipities  exist on many occa-
sions wittou<  meaningful distinction.
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. .
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evidence, those conclusions are unreasonable, arbitiari,
illegal or an abuse of discretion. Fleischman  v. Board
ofEzamiws  in Podiatry, 22 CONL  App.  181, IN,  576
A.2d  1302 (l%O).”  Foti v. Richardson, 30 Conn. App.
463, 466, 620 A.2d 840 (1993). If we assume thaz this
issue is a question of law, the trial tour; could not grop-
erly have concluded on the basis of the record that xhe
labor board’s conclusions were unreasocabie, a.$bivzy!
illegal, or an abuse of discretion.

The jud,gnent  is tirxed.

In this opinion the other judges conmxed.

Dime Savings Bank of Wailingford v. Cornagiia

.: . . _ _,_.,.,  . . _ :.: . . . . . . :

TZI:  DIXE SAVIXG~  BAXK  O F  WALUXGI=ORD  L’.
CAXL CORNXGLIA ET XL.

(12098)

O'COXXELL,  LA:'EZY  and HEi?hX. .?s.

The &ainrZ’oank  soug:ht  to foreclose cerzik morpgcs on re3l  ?ropet:;
owned by the defendants, C, L. and R that had been given as seck:y
for a loan  made to C and L to enable them  :o Ixrc:lase  cer*zin  ix0pe.T.:
known as parcel B. R had mor+=+o ’ h+s-3-a Aer  house because the $aintii
wanted more security on C and L’s note than the mortgages they gave
on paxei  B and on their house. .Uter  the triai court rendered judgment
of foreciosure  by sale of aiI of the mo&gaged  properties, that COG  ,-ted
R’s motion to extend the saie date so that  ~arcei B could be sold ptivateiy
to sati&  the debt. There&er,  R 3ed  amended ?nyers  for reiief ask-
ing *he court to order the plainti%  to seek satisfaction of the debt  ,+Orr.
the properties owned by C and L, to assign the debt and mortgage
underfying  the debt to her upon her payment of the amount of the judg
merit and to e.xtend  the sale  date. The Thai  court e--ended  *e  saie date
and denied the other relief sought, and R appeaIed  to this court. Heiti

1. R failed  to provide this court with an adequate record for review of her
claims; she did not file  a motion in accordance with the ruIes  of prac-
tice (5  4064)  for review by this court of the triai court’s deniai  of her
motion for articuiation and she did not file a motion in this court to
compel compliance with the rule of practice (5  4059)  requiring a cou.rt
to state the reasons for its decision.

2. R, having faiied  to disc!ose  a defense to Iiability  in a timely mmcer, was
preciuded  from contesting liabiiity  later in the trial court and in this
court on appeal. .

(One judge dissenting)
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