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DECISION AND ORDER

On May 19, 1989, the Federation of Technical College
Teachers, Local 1942, CSFT, AFT, AFL-CIO (the Federation) filed
with the Connecticut State Board of Labor Relations (the Labor
Board) a complaint alleging that the Board of Trustees for State
Technical Colleges (the Respondent) had engaged and was engaging
in practices prohibited by S5-274  of the Act Concerning
Collective Bargaining for State Employees (SERA) in that the
Respondent unilaterally changed long standing practices
concerning the charging of such and/or personal leave days
whenever the College declared a snow day.

After the requisite preliminary steps had been taken, the
matter was brought before the Labor Board for hearings on June
11, 1990 and October 22, 1990, at which the parties appeared,
were represented by counsel and were fully heard.
filed written briefs,

Both parties

1991.
the last of which was received on April 10,



On the Ibasis of the whole record before us, we make the
following findings of fact, conclusions of law and order.

FINDINGS OF FACT

1. The Respondent is an employer within the meaning of the
Act.

2. The Federation is an employee organization within the
meaning of the Act.

3. The Federation and the Respondent are parties to a
collective bargaining agreement.

m:actice  at Norwalk State Technical Collecre

4. On January 8, 1988, it was snowing heavily in the early
morning. Due to this inclement weather, the President of Norwalk
State Technic:al  College, John K. Fisher, authorized a radio
announcement notifying the public that day classes were canceled.

5. As a result of the announcement, two counselors at
Norwalk State Technical College, Gwendolyn C. Young and Alfred
Thomas, Jr. did not report for work.

6. Subsequently, Young and Thomas were ordered to change
their time sheets from @@W1# (which represented weather) to either
sick, personal or vacation. (Tr.15)

7. Dennis Bogusky, Union President and counselor at Norwalk
State Technic:al  also did not show up for work on January 8, 1988.
However, he w'as not charged a leave day. (Tr.8, Ex.4 p.2)

8. Bogusky testified at length as to his understanding of
the practice. He stated that a "W@* (weather) day is when there
is an "excessive amount of snow on the ground and a decision is
made at the campus level to cancel classes for the day." (Tr.14)
He also stated that if the weather is inclement and classes are
canceled on the radio, no faculty member is required to report
for work on that day. If there is a delayed opening, a faculty
member need not show up until the time of the delayed opening.
(Tr.23) Additionally, that faculty member would not be charged
with any time for the period prior to the late opening (Tr.23).
This testimony was supported by Bogusky's  time sheets for the
period 1980-1988 (Exh.4)

9. On cross examination, Bogusky stated he didn't know
whether everyNone  does not show up for work when classes are
canceled because he is not there. However, from his discussions
with other counselors and librarians "at least in most cases they
do not show u~p@~.  (Tr.24-25)
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10. Gary Dorsey, a bargaining unit member and a counsellor
worked at Norwalk State Technical College prior to 1980. His
understanding of the policy then in effect was that if it snowed
and classes ‘were canceled teachers and counselors didn't  go to
work. (Tr.76-77) These occasions were not recorded on his time
sheet as vac'ation  days,
work (Tr.77).

but were considered the same as being at

11. Ray Biasotti, at the time of the hearing, held the
position of Assistant to the President for corporate and
community re.Lations. However on January 8, 1988, he was a
counselor at Norwalk State Technical College.
classes were canceled due to inclement weather.

On that day,
Biasotti however

reported to work (Tr.98). At the time of the incident, Biasotti
had been emp:Loyed  at Norwalk for approximately a year. (Tr.99)

12. Bogusky testified that it was his understanding that
the policy concerning class cancellation was the same at the
remaining State Technical colleges. (Tr.29)

Practice at Thames Valley  State Technical Colless

13. Robert Granato, a bargaining unit member and counselor
at Thames Valley State Technical College from 1969 until his
retirement in 1988, testified that rlW1' means a weather day and
that if classes were canceled, he would not go in. (Tr.43)
testimony is supported by Granato's  time sheets for selected

This

periods of January, 1984, 1986, 1988, and April 1982. (Exh.5)

14. On December 19,
Thames Valley,

1983, Donald R. Welter, President of
posted the following faculty student notice:

Posted in the Conference Room and on several student
bulletin boards is the current procedure for canceling
classes due to hazardous conditions.

If classes are canceled obviously neither students nor
faculty are required to be at the college. If classes
are held then each person has to make their own
decision on traveling - conditions can vary widely over
the large area of the State in which we travel. If the
individual decides that traveling is too hazardous -
faculty can use leave time and students would miss
those few classes.

It's the. same decision that everyone who has to go to
work or has other commitments has to make under the
same conditions.

(Exh.6)



15. Thie 1987-1988 faculty handbook at Thames Valley State
Technical College outlined a procedure for college closings or
late openings which is stated below:

Only essential employees will be required to be at the
College when classes are canceled by the President or
her designee in accordance with our Emergency Closing
Policy (no. 20031.1). Radio announcements will be made
regarding morning cancellation of classes. The
President or her designee will announce cancellation of
classes if an emergency arises after classes have
convene,d. The President shall designate through the
Building Superintendent II and the Vice President, the
essential employees that are required to report to work
or remain at the College during the emergency. Radio
announcements will specify class cancellation status
information for day and evening classes.

ggrctice  at Waterbury state Technical Collecre

16. Robert Butler, a counselor at Waterbury State Technical
College testified that for the eight years he was employed at the
college if classes were canceled for inclement weather, employees
would mark a ‘*W@# on their time sheets (Tr.60).

17. This policy was changed in January of 1988, so that if
classes'were  canceled and an employee did not attend, he/she
would be charged either a sick, personal or vacation day (Tr.62). .

18. On January 8, 1986, Albert A. Seretny, Dean of
Instruction alt Waterbury State Technical College, issued a memo
to all studerm regarding class cancellations, late openings and
closing of th,e college. This memo reads in pertinent part:

STATUS 21 - CLASS CANCELLATIONS

1. If classes are canceled the following
explains the responsibilities of students and
others at the college:

a. Students are not required to report to
canceled classes.

b. 'Teaching faculty and part-time
Instructional Educational Assistants are not
req?uired  to report to teach the canceled
classes nor for any other obligations at the
college.

c. Administrative, non-teaching faculty
(librarians, counselors and educational
suwort 1 f management and classified staff are
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re.quired  to report to and remain at work as
usual.

STATUS #3 - CLOSING OF THE COLLEGE (includes Mattatuck
Community College, Waterbury State Technical College
and the Higher Education Center)

1.

2 .

3 .

4 .

5 .

6 .

Only the governor has the authority to close
the colleges (usually working through a state
agency head).

The only authority that either of the two
presidents has regarding closing is to make a
request to the governor or agency head
retquesting  the authorization to close when in
his opinion local circumstances warrant
cllosing.

If a decision to close is made it will be
announced through the same procedure as class
cancellations on the same radio stations.

If the colleges are closed it applies to
EVERYONE. The following explains the
responsibility of students:

a. All classes, including scheduled events
and activities are canceled.

b. All students of Waterbury State Technical
CoILlege  should leave the campus as soon as
possible.

Early closings during the time the college is
in operation are also only under the
authority of the governor, again working
through state agency heads. That kind of
closing is covered by the same policies just
stated in 4 above.

When the college is closed to all college
sponsored events and activities are canceled
as well as events, activities and meeting of
non-college groups on campus.

(Ex.17)
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gggrctice  at Hartford State Technical Collecre

19. Sometime prior to the hearing in this case, Gary P.
Dorsey, previously a counselor at Norwalk and at the time of the
hearing a counselor at Hartford sent Bogusky the following memo
regarding hi;s  understanding of the practice regarding the
cancellation of classes:

I am responding to your request for information
pertain.ing  to snow days here at H.S.T.C. I started at
N.S.T.C. in 1977 and worked there until 1980. If at
any time classes were canceled due to snow, as a
counselor I was not required to show up. In 1980 I
began employment here at H.S.T.c. and from 1980 to 1985
the same policy was in effect. When classes were
canceled I was not required to be on the campus.
During the winter of 1985 a snag appeared in the
system. A snow day resulted in a questioning of the
policy. The Librarian and the Counselor were required
to take a P.L. or a Vacation day in place of a snow
day. As you recall this was brought to your attention
and we were later told we would not have to use a
vacation day, that a snow day would be applicable.

However, since that date, we have not had a school
closing. During inclement weather classes may be
delayed for two hours but classes have not canceled
(sic)

(Ex.8)

20. Kenneth DeRego was president of Hartford State
Technical College from September 1980 to 1988. On December 3,
1984, DeRego issued the following memo regarding inclement
weather procedures:

In response to several questions about our "snow day"
procedures, I am taking this opportunity to present the
procedur,e  that will be followed.

First of all, when classes at the College are cancelled
due to inclement weather, all twelve-month employees
will be expected to report to the College as scheduled.
If an employee does not report, it will necessary for
the employee to charge such time off to an appropriate
leave category. While the radio announcements
concerning Hartford,State  Technical College may
indicate that the College is **closed**,  such
announcements will mean only that classes have been
cancelled.



In certain exceptional circumstances weather conditions
may be such that consideration may be given by the
President to the dismissing of employees early from
work. In such cases, the President will discuss the
conditions with the Director of Management/Personnel
Services that the Central Office, who in turn will
confer with the State Personnel Division for
authorization to dismiss the employees.

It should be noted that "The  Governor will continue to
direct, via the State Personnel Division, early
closings, late openings, or in rare instances, general
closings because of extreme adverse weather
conditions."

As for delayed openings, the above provisions will also
apply.

(Ex.16)

21. Sometime in the winter of 1985, Bogusky was informed by
Gary Dorsey at Hartford State Technical College that he (Dorsey)
and a librarian had not shown up for school because classes were
canceled and there was a problem with their time. Bogusky spoke
to Edward Dombroskas, Director of Management and Personnel
Services for the State Technical College system, over the phone
and the individuals' time sheet was changed from personal, sick
or vacation to weather. (Tr.21-22)

22. Dombroskas testified that he had no knowledge of the
discussion Bogusky testified to regarding Gary Dorsey (Finding of
Fact #21). However, he stated that there could be a change from
personal time to a W, if the intention of the president
concerning the day was not clearly enunciated. Thus, the
question in his mind would be whether the president closed the
college or just canceled classes (Tr.113).

Practice  at New Haven State Technical Colleae

23. Introduced into evidence was Exhibit 14, which is an
excerpt regar'ding  class cancellation at Greater New Haven
Technical College. This policy reveals that the cancellation of
classes does :not constitute a closing of the college. (Ex.14)

Communications From Central Office

24. Ed IDombroskas  was Director of Personnel and Management
Services for the Board of Trustees for the State Technical
Colleges from October 1983 to October 1988 (Tr.105). He
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testified that there was no policy that allowed librarians and
counselors not to come to work when classes were canceled for
snow days. (Tr.106)

25. On October 5, 1987, Dombroskas sent the following memo
to all Deans of Students regarding holiday work for AFT
bargaining unit members. A portion of this memo is concerned
with emergenlcy  closings of the college due to weather conditions.
This relevant portion is outlined below:

The second issue regards emergency closings of the
college due to weather conditions. Over the Winter, as
we are is11  familiar, it is sometimes required that
classes be canceled during emergency weather
conditions. Cancellation of classes does not
automatically mean that the college is closed. Only
the president may make a determination that the college
is closed for an emergency closing of the institution.
Therefore, it is necessary for you to be cognizant of
the difference between cancellation of classes and
closing the institution. In the circumstance of class
cancellation, all employees under your direct
supervision, including members of the AFT bargaining
unit, are required to fulfill their respective
responsibilities. In other words, all Librarians and
Counselors are expected to report to duty as normal
when classes are canceled unless the institution closes
as well. If an individual fails to report to duty,
he/she must be charging time to vacation, personal
leave, or sick leave.

(Ex.13)

26. On November 16, 1987, Dombroskas issued the following
memo to all State technical college personal regarding the
subject of early closings:

Enclosed: please find a copy of Personnel General Notice
87-4. This notice remains unchanged from earlier.versions'. It is important, however, to note that
closings of the college are different from class
cancellations. Employees should be informed that when
the administration cancels classes it is expected that
all employees will report to work and fulfill their
assigned customary responsibilities. Classes may be
canceled under the President's authority, but closing
of the college is done only in exceptional
circumstances and in accordance with Notice 87-4. My
office shall act as liaison with the Personnel
Division.

(Ex.12, p.1)



27. Personnel General Notice 87-4 attached to Dombroskasl
memo reads as follows:

The Governor will continue to direct, via the State
Personnel Division, early closings, late openings, or
in rare instances, general closings because of extreme
adverse weather conditions.

In the event of extreme snow and ice conditions,
extreme heat, inoperable heating facilities, or other
emergency conditions, agency heads in buildings under
their jurisdictions are to discuss the problem and
possible alternatives with the Personnel Division prior
to ordering early closings, late openings, or
shutdowns. Calls may be made to Peter Rozantes at 566-
5530. Early  closings or late openings for reasons
other than above are not permitted.

Any deviations from officially designated early
closings or late openings cannot be considered time off
without a charge to an appropriate leave designation.
This inc:ludes  ridesharing arrangements.

We know that you are aware of the need to provide
equitable treatment to all employees and appreciate
your assistance in carrying out this policy.

(Ex.12, p.2)

28. In discussing these above referenced memos, Dombroskas
stated "there: was confusion with respect to how weather
cancellation was to be handled . ..the purpose of my issuing the
memorandums that were introduced as exhibits was in attempt to
clarify the policy of the Board of Trustees...with regard to
closing the institution or canceling classesI* (Tr.114-115).

CONCLUSIONS OF LAW

1 . An employer's unilateral change in a condition of
employment involving a mandatory subject of bargaining during the
term of an existing collective bargaining agreement will
constitute a refusal to bargain and a prohibited practice unless
the employer proves an adequate defense.

2. Changes in the accrual and/or use of personal, sick, or
vacation time constitutes a condition of employment and a
mandatory subject of bargaining.

3. The Respondent has committed a refusal to bargain in
violation of the Act when it unilaterally required bargaining
unit employees to charge vacation, sick or personal time when
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classes were cancelled due to inclement weather.

DISCUSSION

It is well settled that an employer's unilateral change in
an existing condition of employment which involves a mandatory
subject of bargaining will constitute an illegal refusal to
bargain and a prohibited practice under §7-470(4)  of the Act
unless the employer proves an appropriate defense. NLRB  v. Katz,
369 US 736 (1962); Town of Newington,  Decision No. 1116 (1973),
aff'd in Town of lVewington  v, Connecticut State Board of Labor
Relations, et al, Dk. 109307, Court of Common Pleas, Hartford
County (December 11, 1973); Town of Westport, Decision No. 1602 .
(1977),  affld.  in Town of Westport, Westport  Municipal Employees
Association, Dk. 168495, Superior Court Fairfield County at
Bridgeport (October 13, 1978); Bethel Board of Bducation,
Decision No. 1920 (1980). This is true whether or not the
existing condition is guaranteed by the contract. City of
Milford,  Decision No. 1168 (1973); Town of Newington, supra.
There is no doubt that a practice of not charging an employee for
personal time whenever classes are canceled is a form of
compensation and is a mandatory subject of bargaining. West
Hartford Education Association, Inc. v. DeCourcy,  162 Conn. 582
(1972).

The Union's original complaint alleged that the Respondent
unilaterally changed the practice of allowing counselors and
librarians to leave Norwalk State Technical Colleges when classes
were canceled due to snow and not be required to charge that time
to either sic:k or personal time. At the hearing, the federation
expanded its allegations in its opening statement to (1)
encompass all. federation bargaining unit members and (2) to
include the allowing of all faculty members not to report to work
when classes were canceled. They allege that the effect of this
change is that employees are now required to either report to
work when classes are canceled or to utilize personal or sick
time.

The Respondent first argues that even if the Union has
proven such al practice existed at Norwalk, this practice was not
consistent throughout the technical college system.

We disagree. The Union presented direct consistent
testimony of a practice prevalent throughout the system.

1. Unia'n President Dennis Bogusky testified that it
has been the practice at his school (Norwalk) and all
other schools since at least 1980 that when classes are
canceled faculty members including counselors and
librarians do not report to work. According to
Bogusky, librarians and counselors were always allowed
to mark "WI' on their time sheets which represented
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inclement weather. His testimony was supported by the
introduction of his time sheets. He also testified
that there was one day when classes were canceled after
school had commenced and he was instructed to go home
by the I?resident  of Norwalk State Technical College
(Tr.37,38)

2. The testimony of Rodney Butler, a counselor at
Waterbury State Technical College who indicated that
since he has been employed at Waterbury State Technical
College (1982) it had been the practice to use "W1'
markings on his time sheet when classes were canceled
due to inclement weather. He never charged this time
to either sick or personal leave.

3. The testimony of Robert Granato, a counselor at
Thames Valley State Technical College, who indicated
that he did not report to school when he heard that
classes were canceled as announced on the radio. This
practice was in existence for 20 years until he retired
in 1988. Granato testified that he used the symbol 'lW1l
on his time sheets to reflect inclement weather when
he left early or did not attend school at all.
Granato's  time sheets, which were submitted into
evidence, confirmed his testimony. He also testified
that on one occasion where he had taken a vacation day
and there was no school in the afternoon, his
supervis,or  instructed him to change the marking from
(1) vaca.tion  to l/2 vacation day and l/2 weather day
(Tr.45)

4. The testimony of Gary Dorsey, a counselor at
Hartford State Technical and formerly a counselor at
Norwalk, who revealed that counselors at both colleges
did not report to work when classes were canceled due
to inclement weather. On those occasions counselors
were not charged accrued personal or sick time. Dorsey
also testified to an incident where he was initially
charged accrued time for not reporting to work as a
result of inclement weather. After a conversation with
Union President Bogusky, his time was corrected by the
administration of Hartford State Technical College.
(Tr.78-80)

The Respondent further argues that the contract between the
parties specifically requires that librarians and counselors work
a seven hour day five days a week and implies that only in the
case of emergency closing may a counselor and/or librarian be
excused from ,work  without charge as accrued leave.
with, this argument are several.

The problems

between counselors and librarians
While there may be a distinction
in terms of their work week,

(the Respondent has not pointed to a specific article which makes
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this distinction and we have found none) there is no express
contract language which guarantees teaching faculty a day off
during times of inclement weather while at the same time
excluding counselors and librarians. More to the point, if a
condition of employment which involves a mandatory subject of
bargaining has existed as a fixed established practice for a
significant period of time, it becomes binding on the parties
unless the contract specifically excludes such benefit from the
bargaining unit. There is no such contract exclusion in the
present case.

The Respondent next raises the argument that even if every
college president excused every librarian and counselor on every
weather day the college's written policies and directives from
the administration support the conclusion that it is within the
discretion of the Presidents to excuse.or  not to excuse
librarians and counselors. The problem with this argument is
that the only policy directives issued by the administration
offered into evidence occurred only 2 or 3 months before the
January 8, 1988 incident which was the first opportunity for the
Respondent to implement the change. In these memos, Dombraskas
informed all technical college presidents and deans that
employees under their supervision are required to work even when
classes are cancelled. Dombraskas testified that he issued these
memos because "there was some confusion with respect to how
weather cancellation was to be handled". There was no other
substantial evidence submitted on this score.' If anything,
Dombrakas' testimony confirms our conclusion that there was never
any clearly enunciated established policy promulgated by the
Board of Trustees until he issued the October and November 1987
memorandum. However, even if there existed such a clearly
defined policy that policy would not negate an equally well
established practice as the one that has existed here. In Town
of Westport,  IDecision  No. 1602 (1977),  we were faced with the
argument that a practice of overtime payments by an administrator
in contravention to an express directive by the administrative
supervisors was not a practice which required bargaining. We
rejected this argument holding that the Town was not insulated
from the legal consequences of a past practice that existed. In

1 We recognize that the memorandum issued by DeRego at
Hartford on December 3, 1984 and Serenty on January 8, 1986 seem
to support Dombraskas' testimony. However, DeRego only testified
on direct that he issued the memorandum and did not rescind it.
His testimony failed to address the issue of whether or not there
could have been a deviation from his stated memorandum as the
testimony of Dorsey  and Bogusky suggest. Serenty did not
testify. In fact, his memo was addressed to all students not
faculty and there was no testimony to indicate that faculty
members were aware of such notice.
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the absence of a showing that the employees were involved in the
flouting of orders, the Town should bear the consequences of its
agent's infidelity to the policy. We found this reasoning to be
applicable in City of Bridgeport, Decision No. 1500 (1977) and
State of Connecticut, Decision No. 2160 (1982). Accordingly, we
conclude that the Union has established a prima facie case that a
practice existed which the Respondent unilaterally changed, thus
violating its duty to bargain.

O R D E R

By virtue of and pursuant to the power vested in the
Connecticut State Board of Labor Relations by the Act Concerning
Collective Bargaining for State Employees, it is hereby

ORDERED, that the Board of Trustees for the State Technical
Colleges shall:

I. Cease and desist from refusing to allow bargaining unit
members emplloyed  by the State Technical Colleges to charge
weather days to the extent previously in existence by actual
practice.

II. Take the following affirmative action which the Labor
Board finds will effectuate the policies of the Act:

(a:) Reinstitute and maintain the practice of
allowing bargaining unit members employed by the State
Technical Colleges to charge weather days unless and
until the State and the Union have negotiated a change
or until final impasse has been reached;

(b:l Make bargaining unit employees whole for the
time that each employee had to use either sick,
vacation or personal time by crediting each employee
with the appropriate number of days and/or hours;

(C)I Post immediately and leave posted for a period
of sixty (60) consecutive days from the date of posting
in a conspicuous place where the employees customarily
assemble, a copy of this Decision and Order in its
entirety; and
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(d) Notify the Connecticut State Board of Labor
Relations at its office at 200 Folly Brook Boulevard,
Wethersfield,  Connecticut, within thirty (30) days of
the receipt of this Decision and Order of the steps
taken b:y the State to comply therewith.

CONNECTfCUT  STATE BOARD OF LABOR RELATIONS

BY s/Patricia V. Low
Patricia V. Low

s/Susan R. Meredith
Susan R. Meredith

s/Ann McCormack
Ann McCormack

TO:

Brian A. Doyle, Esq.
Ferguson C Doyle
1783 Wilbur C!ross  Parkway
Berlin, Ct. 06037

Victor Schoen, Esq.
Sullivan, Lettick  & Schoen
646 Prospect Avenue
Hartford, Ct. 06105

Dennis Bogusk:y, President
Local 1942, F'ederation of Technical

College Teachers
4805 Main Stxeet
Stratford, Ct. 06497

Jackson Foley, Director of Labor Relations
Board of Trustees for Regional Community

Colleges & State Technical Colleges
61 Woodland Street
Hartford, Ct. 06105

14

CERTIFIED (RRR)

CERTIFIED (RRR)


