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ORDER OF'INTERIM RELIEF

On January 14,
Officers,

1992, the International Brotherhood of Police
Local 457 (the Union) filed with the Connecticut State

Board of Labor Relations (the Labor Board) a complaint (MPP-
14,356) alleging that the City of Ansonia (the City) had engaged
and was continuing to.engage in prohibited practices within the
meaning of Section 7-470 of the Municipal Employee Relations Act
(the Act) by unilaterally changing an important condition.of
employment during the term of the parties collect,ive  bargaining
agreement. Specifically, the Union alleged that the issuance by
Chief of Police James McGrath  of General Order 92-01 requiring
police offic:ers  to carry their .45 caliber Smith and Wesson
pistols holstered with the safety/decocking lever in the down or
on position created hazardous and unsafe working conditions.

On March 5, 1992, the Union filed a Petition for Interim
Relief pursuant.to  57-471-36 of the Rules and Regulations of
Connecticut State Agencies relating to the Act and accompanied
such with supporting affidavits. The petition alleged that the
Chief of Police.had issued unilaterally a general order requiring
officers to carry their duty weapon with the safety feature
engaged in the t'onlt  position, that such was unsafe and involved a



mandatory subject of bargaining, and that the order continued to
place officers and the general public in extreme danger of
,physical  injury and loss of life, and in the alternative that
,prior  to the issuance of General Order 92-01 there had been
insufficient training to familiarize officers with the new
procedure and requested the Labor Board to issue an order
requiring the City to cease and desist from enforcing General
Order 92-01.

After the preliminary steps had been taken, the case was
brought before the Labor Board for hearing concerning the request
for interim relief on March 20, 1992, and March 24, 1992. Both
parties appeared at the hearing, examined and cross-examined
witnesses, and made argument. Predicated upon the evidence
presented and the reasons more fully set forth below, we enter 'an
order granting interim relief until May 1, 1992, when we shall
commence a hearing on the merits of the case in chief.

DISCUSSION

Section 7-471(4)(E) of the Municipal Employee Relations Act
state's:

If, by the thirtieth day following the date on which a
complaint citing a violation of section 7-470 was made
.to the board, said board has not determined whether a
prohibited practice has been or is being committed and
if the ,violation  is of an ongoing nature, said board
,may issue and cause to be served on the party
committing the act or practice cited in such complaint
an order requiring such party to cease and desist from
such act or practice until said board has made its
determination.

In the ,present case, by the thirtieth day following the '
filing of the Union's complaint, the Labor Board had not
determined whether a prohibited practice had been or was being
committed and alleged violation is of an ongoing nature.

From the evidence adduced at the hearing it is clear that
the substance of the Union's complaint is that the Chief's
unilateral invocation of General Order 92-01 created an unsafe
condition for police officers in that it added an additional
step, that is the sweeping of the safety to the off position,
prior to bringing an officer's pistol into a state of readiness
to fire. The Union complains in the alternative that either the
procedure in,voked by the Chief is unsafe per se and that no
amount of training will rectify the situation, or that the
training received by officers is inadequate to insure the health
and safety of officers and members of the public who the police
are to protelct.
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An employer's unilateral change in an existing condition of
employment involving a mandatory subject of bargaining will,' in
the absence of an adequa.te  defense, constitute a refusal to
bargain and a prohibited practice. Town of Newington, Bd. of Ed.,
Decision No. 1116 (1973),  aff'd. in Town of Newington  v.
Connecticut State Board of Labor Relations el al., Dk. 109307,
Court of Common Pleas, Hartford County (December 11, 1973). For
a unilateral change to constitute an illegal refusal to bargain,
the change must involve a mandatory subject of bargaining. West
Hartford~Edu~ation  Association v. DeCourcy,  162 Conn. 566 (1972);
Town of East Haven, Decision No. 1279 (1975).

Section 7-471-36(g) of the Regulations of Connecticut State
Agencies states:

(g) In determining whether to issue an interim 'order
the board shall consider
(1) the harm to the complainant if an interim order is
not issued; including whether irreparable injury, loss,
,or damage will result,
(2) the harm to the respondent if an interim order is
issued,
(3) the probability of success on the merits by the
complainant, and
(4) the interests of the public.

The Union must bear the burden of proof with regard to these
matters.

With regard to $j7-471-36(g)(l),  we turn to the Union's first
contention that General Order'92-01  is hazardous per se to the
health and safety of bargaining unit members.. From the evidence
presented at the hearing, we do not believe that the Union has
thus far successfully borne the burden of persuading us that the
requirement of maintaining the safety/decocking lever in the down
or on position creates a hazard which would elevate it to being a
mandatory subject of bargaining and we expressly reserve such a
ruling until after a full hearing. The evidence presented thus
far appears-to indicate that if an officer is properly trained,
carrying the pistol with the safety/decocking lever engaged is no
more hazardous than with the lever disengaged.

However with regard to the Union's alternative contention
that the imposition of an additional step to activating the
firearm creates a danger absent timely appropriate training, we
believe the evidence presented thus far establishes a reasonable
likelihood of success of the merits. The training accorded
officers prior to the invocation of General Order 92-01 and since
that time is inadequate to insure the safety of officers and
members of the general public to the .expert testimony presented
at the hearing.
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With regard to §7-471&36(g)(2),  we believe that it
reasonably can be concluded that there is little harm to the City
to return to the practice of carrying the firearm in the unlocked
position since according.to the evidence, it was a safe practice
in effect ov'er time prior to the introduction of General Order
92-01.

With regard to §7-471-36(g)(3),  we conclude from the
evidence produced to this point that the Union has not yet
established .a reasonable probability of success on the merits
regarding its contention that General Order 92-01 is unsafe under
any circumstances and therefore poses a danger which causes it to
be a mandatory subject of bargaining. However, with regard to
the need for appropriate training prior to the implementation of
such a change to ensure the safety of the officers, we believe'
the union's evidence demonstrates a substantial probability of
success in proving that (a) this was a mandatory subject of
bargaining, and (b) the required bargaining did not take place.

Finaliy, concerning $7-4.71-36(g)(4),  we believe the public's
interest will be better served, and its safety further assured by
return to prior practice during the pendency  of these
proceedings. Expert testimony at this juncture establishes that
the introduction of a new step in the handling of the firearm can
be hazardous during stressful situations which police officers
may frequently encounter absent appropriate training, which the
evidence presented thus far persuades us is inadequate in nature
and quantity.

For these reasons, we enter the following order directing
,the City to cease'and desist from enforcing General Order 92-01
until May 1, 1992, or until such time as an agreement is reached
concerning the nature and quality of training with respect to the
change in procedure and the Labor Board is so notified. In the
event the matter is not resolved by May 1, 1992, the Labor Board
will reconsider this order at the end of that proceeding.

ORDER

By virtue of and pursuant to the powers vested in the
Connecticut State Board of Labor Relations by the Municipal
Employee Relations Act, it is hereby

ORDERED, that the City of Ansonia shall

I. Rescind General Order No. 92-01 until May 1, 1992
unless the Labor Board extends this time period by
supplemental order or until the Labor Board has been
notified by the parties that an agreement has been
reached concerning the nature and quantity of training.
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II. Post immediately and leave posted until further
notice, in a conspicuous place where employees
customarily assemble, a copy of this Order of Interim
Relief in its entirety;

III. Notify the Connecticut State Board of Labor
Relations at its office in the Labor Department, 200
Folly Brook Boulevard, Wethersfield, Connecticut,
within fifteen (15) days of the receipt of this Order,
of the steps taken by the City of Ansonia to comply,
therewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/Marsaret  A. Lareau
Margaret A. Lareau, Chairman

s/Anthony Sbona
Anthony Sbona, Member

s/John Brittain
John Brittain, Alternate

TO:

Kimberly Dean Coran, Attorney
Shipman  & Goodwin
One American Row
Hartford, Ct. 06103

Edward P.'Hourihan, Jr., Esq.
NAGE/IBPO
1800 Silas Deane Highway
Suite 172
Rocky Hill, Ct. 06067

Thomas F. Hallihan, Mayor
City of Ansonia
City Hall, 253 Main Street
Ansonia, Ct. 06401

John Didato, National Representative
NAGE/IBPO, Local 457
1800 Silas Dloane  Highway
Suite 172
Rocky Hill, Ct. 06067
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James E.' Sheehy, Corporatibn Counsel
303 Wakelee  Avenue, Suite 1
Ansonia, Ct. 06401

James McGrath,  Chief of Police
City of Anscnia
2 Elm Street
Ansonia, Ct. 06401
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