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DECISION AND DISMISSAL OF COMPLAINT

On November 29, 1989, Local 1042 of Council #4, AFSCME, AFL-
CIO (the Union) filed with the Connecticut State Board of Labor
Relations (the Labor Board) a complaint alleging that the Norwalk
Board of Education and AFSCME, Council #4 "have violated and are
still violating the provisions of Connecticut General Statutes
Sections 7-468, 7-469, 7-470, 10-153(b), 31-106 and/or 29
U.S.C.159l in that the Norwalk Board of Education has refused to

' Mosby's  citation of SlO-153(b) and 29 U.S.C. 159 are
inapplicable here. Section 10-153(b)  et seq governs the
collective bargaining relationship between school boards and
teachers representatives only. 29 U.S.C. 159 et seq refers to
the National Labor Relations Act which governs the collective
bargaining conduct of private employers and their employees.
Mosby and the Union he represents as President are neither
private sector employees nor teachers.



.

bargain collectively in good faith with Local 1042 with respect
to the Food Service Workers of the Norwalk Board of Education and
in that AFSCME Council 4 has refused and still refuses to discuss
grievances with representatives of Local 1042 with respect to
representation of said Food Service Workers and have violated,
and continue to violate, labor laws of the State of Connecticut
and rules and regulations established by the State Board of Labor
Relations."

FINDINGS OF FACT

1 . The Norwalk Board of Education is an municipal employer
within the meaning of the Act.

2. Local 1042 is an employee organization within the
meaning of the Act and has been recognized by the School Board as
the exclusive bargaining representative for all custodial and
maintenance employees employed by the School Board since before
the enactment of the Municipal Employee Relations Act. John
Mosby has been its President since around 1972. (Tr. 228)

3. Local 1042 has never been certified by this Board as the
exclusive bargaining representative. However, certification is
not required where, as here, the employer has voluntarily agreed
to recognize the Union as the exclusive bargaining
representative.

4. Council #4 of the American Federation of State, County
and Municipal Employees is a subordinate body of the
International Union (AFSCME) chartered in accordance with its
Constitution to coordinate the activities and render services to
local chapters within the State of Connecticut. Local 1042 is a
local Union affiliated with Council #4.

5. Subsequent to the passage of the MERA, Council #4 filed
with this Board a petition seeking to represent a unit of all
school cafeteria employees. An election was held on June 21,
1967 and on July 18, 1967 we certified Council #4, AFSCME as the
exclusive representative of all school cafeteria employees
working 20 hours or more employed by the School Board. Case No.
ME-1583, Decision No. 759 (1967).

6. A review of the decision and certification reveals that
the petition sought a separate unit of cafeteria workers and not
an accretion to the existing bargaining unit.
petition does not mention Local 1042.

In fact, the

7. On October 6,
Director of Council #4,

1967, William Czuckrey, then Executive
AFSCME, wrote a letter to the School

Board requesting a meeting to begin negotiations on a proposed
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contract. The letter also listed the officers of the bargaining
unit as follows:

President Sophie Hermanny
Vice President Rosa Tavolaro
Secretary Therese LaTulipe
Treasurer Angeline Toni

(Ex. 13)

8. The first negotiating sessions between the cafeteria
workers and the School Board took place on November 15, 1967.
Minutes of that meeting were recorded and kept by the School
Board. According to these minutes, John Mosby was not in
attendance. (Ex.14)

9. A subsequent meeting between the parties was held on
February 29, 1968. Minutes of this meeting were also recorded
and kept by the School Board. According to these minutes, John
Mosby was not in attendance. (Ex.15)

10. Frank Harris is the food services director of the School
Board. He assumed his position in June of 1967, several months
after Council 4 was certified as the exclusive bargaining
representative of the school cafeteria employees. He testified
that he was involved in negotiating collective bargaining
agreements with the cafeteria workers from 1967 through 1973.
During that period, neither Mr. Mosby nor any member of the
custodial unit were involved in any of these contract
negotiations between the School Board and the bargaining unit of
cafeteria workers. (Tr.98, 103, 114)

11. The initial contract between the school cafeteria
workers and the School Board was effective for the period of
September 3, 1968 to June 30, 1969. The recognition clause of
this contract states that the School Board recognizes Local 1042
of Council #4, AFSCME as the exclusive bargaining representative.
However, the agreement was signed by Sophie Herrnanny, the
President of the school cafeteria workers and Spenser Johnson,
Staff Representative.

12. The next agreement between the parties was for the
period of September 4, 1969 through June 30, 1970.
of the recognition clause also refers to Local 1042.

The language
Sophie

Herrnanny,
Krivicky,

President of the school cafeteria workers, and Stanley
Staff Representative signed the contract for the Union.

13. The parties negotiated a successor agreement for the
period June 30, 1970 through June 30, 1972. The language in the
recognition clause reads the same as the preceding contracts at
least in regard to Local 1042. This agreement was signed by
Sophie Hermanny and Stanley Krivicky for the Union.
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. 14. The successor agreement was negotiated for the period
July 1, 1972 through June 30, 1973. The recognition clause once
again references Local 1042. However, the signatory page lists
the Union as Local 1042-A and was signed by Sophie Hermanny on
behalf of the Union.

15. Each of these four contracts had a dues deduction
article requiring the School Board to deduct union dues from the
pay of each employee who had signed and submitted a dues
authorization card. The 1968-1969 agreement required the School
Board to send the dues collected to the Treasurer of the Union;
the 1969-1970 agreement required the School Board to send the
deducted dues to the Council 4 office, and the 1970-1972 and
1972-1973 agreements required the School Board to send the dues
deducted to the Treasurer of Local 1042-A.

16. Despite the references to Local 1042, the bargaining
unit of school cafeteria workers maintained separate officers,
files and checking account. (Tr.143,149) In fact, the checking
account registered with Merchants Bank &I Trust Co. was referenced
under the heading of Local 1042-A as early as October of 1969.
(Ex.28)

17. Sometime in May of 1973, the bargaining unit of
cafeteria workers petitioned the International Union for a
separate charter designation. On August 8, 1973, the cafeteria
workers were notified that their request for a separate charter
had been granted and designated the unit as local 1748. (Ex.25)

18. Article V, Section 6 of the International Constitution
of AFSCME grants the President the authority to charter local
unions in appropriate jurisdictions subject to the approval of
the International Executive Board. (Ex.5) When a charter is
granted which affects an existing local, that local affected is
given notice. (Tr.76)

19. On February 5, 1974, William Lucy, International
Secretary-Treasurer of the International Union, sent John Mosby
the following letter:

Effective July 1, 1973, we have changed the
jurisdiction of your local to the following:

NAME: NORWALK, CONNECTICUT, BOARD OF EDUCATION
EMPLOYEES

JURISDICTION: EMPLOYEES OF THE BOARD OF EDUCATION OF
THE CITY OF NORWALK, CONNECTICUT, EXCEPT CAFETERIA
EMPLOYEES
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Please up-date your records to reflect this change and
retain this letter in your permanent records.

(Ex.6)

20. On February 14, 1984, Mosby wrote a letter to Governor
William O'Neill, accusing the Agent of the Board, its staff, the
Board members, the Commissioner and Deputy Commissioner of Labor
of violating the state's labor laws. (Ex.11) The thrust of
Mosby's  complaint was that the cafeteria workers, by virtue of
the Labor Board's certification in Decision No. 759 (1967),  were
members of Local 1042 and there was never any election to remove
them from the unit. Thus, in his view, the Labor Board's failure
to hear his complaints concerning the removal of these workers
from the bargaining unit, was in violation of State law.

21. On April 26, 1984, Marilynn Cruz, administrative aide
to the Governor, responded as follows:

Over the past couple of months, Lee Hawkins, Jose
Ramirez and I have learned much about labor relations
law in our effort to understand your concern.

As we indicated at the meeting of April 12, 1984, we
feel confident that the Labor Relations Board (LRB) and
Department of Labor (DOL) have not been involved in
wrong-doing regarding the establishment of A.F.S.C.M.E.
Local 1748 in Norwalk. Instead, it seems that the
issue you raised is one of internal union chartering of
locals, over which the LRB and DOL have no
jurisdiction.

We recognize your commitment to Local 1042 members and,
we encourage you to pursue your concern, if you firmly
believe you have cause. However, we ask you to arm
yourself with the letter of the law and with a thorough
understanding of union by-laws and rules and procedures
for local chartering. In an effort to assist you, we
have attached a copy of the State Labor Laws which will
give you all the information you need regarding
Connecticut Statutes addressing labor issues.

Thank you for contacting Governor O'Neill's  office with
your concern,, and we wish you the best as you continue
your work as President of A.F.S.C.M.E. Local 1042 of
Norwalk.

(Ex.12)
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22. Around the same time, Mosby filed charges;with  the
International Union against Dominic Badoloto, Executive Director
of AFSCME and Sophie Herrnanny, President of the cafeteria
workers. On April 26, 1984, the International responded to
Mosby's  charges indicating that the proper forum in which to file
legal charges was with the Council Trial Body. (Ex.27)

23. On May 18, 1984, Mosby wrote Fred Saccavino, President
of Council #4, the following letter:

I am writing this letter
Executive Board charging
with:

with the backing of the
D.L. Badolato of Council 4

1. unjust treatment

2. okaying changing
Cafeteria Employees
my office.

to myself and my office.

jurisdiction of 1042 for
without contacting me or

3. violating a vote taken by the rank and
file Custodial and Food Service Employees to
stay together in the presence of an
International Representative.

4. violating our Local 1042 Constitution
which was approved by International
President, Jerry Wurf.

5. failing to make an audit of Food Service
Book at my request.

We would also like to charge member of Local 1042,
Sophie Hermanny of violation of Local 1042
Constitution. A vote was taken and yet she lied to Mr.
Bill Lucy in a letter requesting a Charter application
without contacting me, members, officers, or vote taken
by the rank and file.

We are also charging Helen Kulinski, Therese LaTulipe,
and Angeline Toni with refusing to give me the Books of
Local 1042 to have an audit done. We would also like
to charge Mrs. Catherine Tortella  with violation of
Local 1042 Constitution in reference to a vote taken in
the presence of an International Representative that
the Custodial and Food Service voted to stay together.
It was passed by the majority of the rank and file.

I would also like to charge Paul Wallace, Staff
Representative, for failing to represent me and my
members on the contract talks.
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We would like for these charges to be
the Executive Board. We will also be
meet with you.

presented before
very happy to

(Ex.32)

24. There is no evidence in the record to indicate that
Mosby's  request was ever addressed.

25. Warren Olsen, New England Director for AFSCME,
testified that there is a practice within the organization of
having different bargaining units retain the same local numerical
designation or charter, but retaining their autonomy. (Tr.188-
189)

26. On June 1, Catherine Tortorella, President of Local
1748, sent a letter and a petition to President McIntee  of the
International complaining about Mosby's  continual interference
with the affairs of Local 1748. The petition, signed by members
of the Local, read as follows:

We, the undersigned, being Norwalk Food Service
employees, are now represented by Local #1748,  Council
#4.

We resist and resent any attempt by any other local or
group to represent'us. Future interference will be
dealt with in a forceful, judicial manner.

(Ex.26)

CONCLUSIONS OF LAW

1 . The appropriate designation of a local charter within
the same international union is a matter solely within the
jurisdiction of the international unit and is not a question this
Board is empowered to decide.

2. A school board does not commit a refusal to bargain by
negotiating with the exclusive bargaining representative that has
applied for and been granted a separate local charter designation
by its international.

3. The question of whether an international union or its
subordinate body (Council 4) can refuse to discuss grievances
with a local body (Local 1042) of that organization concerning
the local chapter designation of bargaining unit employees who
have become severed from the local is not within this Board's
jurisdiction.



DISCUSSION

Mosby, in his complaint, charges both the School Board and
Council #4, AFSCME, his local's parent organization with separate
violations of the MERA. Mosby's first charges that the School
Board's recognition of the school cafeteria workers and it's
subsequent bargaining with this group without a secret ballot
election constitutes a refusal to bargain and a violation of the
Act. In addition, Mosby charges Council #4, AFSCME, with
refusing to discuss his grievances concerning the appropriate
representation of the school cafeteria workers as a violation of
the Act. We address these respective allegations in order below:

I.

The cornerstone of Mosbyls complaint against the School
Board is premised on the fact that the three initial contracts
between the School Board and the cafeteria workers specifically
referred to Local 1042 in the recognition clause of the contract.
Thus, Local 1042 was the only appropriate local to bargain for
these workers. Since no election was held to determine Local
1748 as the choice of these workers the School Board's
recognition of this group and its subsequent bargaining with them
violates the Act.

Mosby's  arguments confuse our role under our collective
bargaining statutes to certify appropriate bargaining units with
the power of an International Union such as AFSCME to issue
separate charters to subordinate bodies pursuant to its
constitution. There is no question that we have the power to
conduct secret ballot elections whenever a question of
representation exists; see (57-471(l) (a dispute between an
employer or its employees or between competing unions). However,
we have no jurisdiction to conduct secret ballot elections
whenever there is a dispute between competing factions of the
same union. In that case, it is solely within the authority of
the International to designate local charters as it sees fit.
Thus, whether the International decides to grant a separate
charter to the food cafeteria workers as Local 1748 or decides to
continue them with the designation of Local 1042 is not an issue
we have the power to review or remedy. What the food cafeteria
workers did in the present case was to seek and obtain a change
in its local charter designation to conform to what had actually
been the practice2 and not a change in its representation. The

2 The record reveals that the petition filed on behalf of the
food cafeteri#workers and for which we certified a bargaining
unit, was filed by Council #4, AFSCME not Local 1042. This
petition was for a separate unit and not a petition to be made a
part of the custodial unit. Although the initial contracts between
the School Board and the food service workers referred to Local
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4 exclusive bargaining representation was still AFSCME. The School
Board in negotiating subsequent contracts with the newly
designated local was still dealing with the same Union, the same
local organization, the same negotiators across the table. The
only change was that they referred to themselves as Local 1748
and not Local 1042-A. Clearly, the School Board did not violate
the Act by continuing to negotiate with the exclusive bargaining
representative of that unit.

II.

We turn next to Mosby's  claim that Council #4, AFSCME has
refused to discuss his grievances about the representation of the
food service workers. Although the Act in 57-470(a)(6) prohibits
a municipal employer from refusing to discuss grievances and
comply with grievance settlements with the exclusive bargaining
representative of its employees, Mosbyls  grievance is not with
his employer but rather concerns a dispute between his local and
the international Union, a dispute for which we have no power to
decide. We therefore dismiss his complaint in its entirety.

However, since Mosby has repeatedly claimed bias on the part
of this Board for failure to consider his complaints3,  and has
complained to numerous officials about the removal of the school
cafeteria workers from Local 1042 we feel compelled to address
the issue of jurisdiction more fully. The federal courts,
although they are reluctant to exercise jurisdiction over the
internal affairs of a union, have done so in certain
circumstances. Section 301(a) of the Labor Management Relations
Act 29 U.S.C.l85(a)  grants the federal courts jurisdiction for
"violations of contracts between employers and a labor
organization representing employees in an industry affecting
commerce... or between any such labor organization.V1 The federal
courts in interpreting this section have held that a local union

1042, Warren Olsen, the New England Director for AFSCME, testified
that it is not unusual for separate bargaining units to share the
same local charter number. In the present case, the food service
workers from the very beginning preserved a separate status; they
elected a separate group of officers, kept separate files,
conducted their own negotiations with the assistance of Council 4
staff representatives, and utilized a separate checking account.
Thus, the record evidence clearly reveals that despite the early
references to Local 1042, the food cafeteria workers were never a
part of Mosbyls  bargaining unit.

3 Mosby's  only formal complaint regarding this issue is the
one presently before us.



and an international union are separate suable entities, Local
1212 v. Brotherhood of Carpenters, 493 F.2d 93, 85 LRRM 2929
(1974) and that a union constitution is a contract under $301(a).
United Association of the Plumbing & Pipefitters Industry, AFL-
CIO  et al v. Local 334 Plumbers & Pipefitters, 452 U.S. 619-622
(1980). Thus, under this section, a local union who is
challenging an international union interpretation of its
constitution would have a cause of action.

Although it is clear that unions which represent exclusively
public employees such as Local 1042 are excluded from coverage
under the LMRA because they do not represent employees in an
industry affecting commerce, state courts have imposed broad
procedural requirements governing the expulsion or suspension of
an individual member of a union. Ellis v. AFL-CIO, 48 Cal App 2d
440, 120 P.2d 79 (1941); International Union of Operating
Engineers v. Peril, 321 SW 2d 914, 918 (1959). In Kelsey v.
Connecticut State Employees Association, 179 Conn 606, 611
(1980) t the Connecticut Supreme Court stated that cases
construing federal law are persuasive even though not controlling
in determining state law covering the same subject matter. In
Vilella v. McGrath,  136 Conn. 645, 646 (1950),  the Connecticut
Supreme Court held that the relationship between a local union
and international is contractual and based upon the constitution
of the International and the charter and bylaws of the local. See
also Bridgeport Brass Workers v. Smith, 136 Conn. 654 (1950).
Therefore, the question whether the International's decision to
charter a separate local of employees employed by the Norwalk
Board of Education is a question which may be reviewable by the
Connecticut courts if the granting of the charter is alleged to
be violative of the constitution.

In the present case, Mosby's  allegation against the Union is
that they failed to hear his grievances concerning the removal of
the school cafeteria workers. However, he failed to allege any
violation of the constitution and our own review of that document
does not reveal a right to a hearing whenever a petition for a
new charter is filed.

In summary, the Labor Board is not empowered to hear and
decide cases concerning the internal affairs of the Union. The
proper forum for resolving disputes between a local and an
international union lie within the exclusive jurisdiction of the
state courts. Moreover, our discussion of jurisdiction should
not be construed as suggesting that we believe that Mosbyls  claim
has merit and would be successful if pursued.
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O R D E R

By virtue of and pursuant to the power vested in the
Connecticut State Board of Labor Relations by the Municipal
Employee Relations Act, it is hereby

ORDERED, that the complaint herein be, and the same hereby
is dismissed.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/Patricia V. Low
Patricia V. Low

s/Susan R. Meredith
Susan R. Meredith

s/Maraaret  A. Lareau
Margaret A. Lareau

TO:

Dr. Ralph E. Sloan, Supertendent of Schools
Norwalk Board of Education
125 East Avenue, P.O. Box 6001
Norwalk, Ct. 06852

Douglas Pratt, Chairperson
Norwalk Board of Education
125 East Avenue, P.O. Box 6001
Norwalk, Ct. 06852

Elizabeth A. Foley, Attorney
Sullivan, Lettick  & Schoen
646 Prospect Avenue
Hartford, Ct. 06105

John Mosby, President
Local 1042, Ccl. #4, AFSCME, AFL-CIO
15 Adamson  Avenue
South Norwalk, Ct. 06854

David Cooper, Staff Representative
Local 1042, Ccl. #4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Ct. 06051

Dominic Badolato, Executive Director
Local 1042, Ccl. #4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Ct. 06051
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\ Barbara J. Collins, Attorney
Law Offices of Gagne & Collins
207 Washington Street
Hartford, ct. 06106
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