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DECISION AND DISMISSAL OF COMPLAINT

On June 5, 1989, Local 349, International Brotherhood of
Police_Officers  (the Union) filed with the Connecticut State
Board of Labor Relations (the Babor Board) a complaint alleging
that the Town of, Orange (the Town) had engaged in practices
prohibited by the Municipal Employee Relations Act (the Act) in
substance that Chief Joseph Rowley had unilaterally changed
working conditions during the term of a collective bargaining
agreement by ordering Officers William Hendrick and James Kranich
to work during the Memorial Day Parade without negotiation and in
contravention of past practice.

After the requisite preliminary steps had been taken, the
matter came before the Labor Board for a hearing on September 17,
1990, at which the parties appeared and were fully heard.

Both parties filed written briefs, the last of which-was
received on November 6, 1990.
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On the basis of the whole record before us, we make the
following findings of fact, conclusions of law, and dismissal of
the complaint.

FINDINGS OF FACT ; :

. .
-. 1. The Town of Orange is-a  municipal employer within the

meaning of the Act.

2 . International Brotherhood  of Police Officers Local 349
is a labor organization within the meaning of the Act and at all
times material has been the-exclusive bargaining representative
for a unit of uniformed and investigatory officers of the Town's -
police department.

3. The parties at all times relevant to this controversy,
had a written collective bargaining agreement (the Contract) in
effect from July 1, 1988 through June 30, 1990. (Ex.2)

4 . The Town holds a parade each year on the Sunday prior to
Memorial Day to celebrate the holiday on State Highway,Route  ‘152,
which is a.main artery which runs from the Boston Post Road to
Route 34. (Tr.7,23)

5. The parade draws a crowd of approximately 2,000 to 2,500
spectators and approximately 500 marchers. (Tr.23)

6: Historically, it has been necessary to assign ten (10)
police officers to work the parade in order to maintain crowd
control, traffic control, and for general safety purposes.
(Tr.24, 25, 32)

7. The parade work assignments have in the past been
covered by supernumerary (part-time) officers who are not
bargaining unit members, and on a volunteer basis with full-time
bargaining unit officers. (Tr.25)

8. The Town has in the past employed up to twenty (20)
supernumerary-officers. 'In May, 1989, however, there were only
nine.part-time  officers on the force. (Tr.42)

9. Of these nine part-time officers, only six were
available to work the Memorial Day Parade. In addition, one
regular officer (Halayko) signed up to work the parade on the
Department's extra duty availability list (the means through
which officers acquire extra hours). One probationary officer
was also assigned to work the parade, thereby bringing the total
parade force to eight. (Tr.24, 25)
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-10. OnMay 25, 1989, the Chief-of Police instructed his
i Assistant Chief to order in the two least senior bargaining unit
employees, Officers Kranich  and Hendrick, to work the Memorial.
Day Parade. (Tr.30)

11. On May 26, 1989, Officer Hendrick was unable to report
due to.injury. The Chief then filled the remaining position by
transferring an officerassigned to the Investigative Services

Division (Bartlett) to the parade.detail.  (Tr.33)

12. As a result of the Chief ordering bargaining unit
officers to staff the Parade, the Union. filed the present
complaint on June 2, 1989.

';13. Article XIV of the collective bargaining agreement,
Management's Rights, states:

It is agreed that the management of'the Department
and the. business of the Department, the direction of
the workina forces, the establishment of operations, .:
the promotion of employees, the establishment of plans
for increased.efficiency,  the maintenance of the
standards of quality, the right to hire, suspend,
discharge or otherwise discipline for proper cause, the
right to hire and direct supervisors and the right to
transfer or relieve of duty because of lack of work are
solely vested in the Town, unless specifically abridged
by the terms of this agreement. The provisions of this
Article shall not be used unreasonably or arbitrarily
as to any employee. (Emphasis supplied)

(Ex.2)

i&f! l Article V, Section 3 (overtime) provides:

In the event that an emplovee  is recalled to reuular
dutv after the termination of his normal shift, he
shall be compensated at-the overtime rate for a minimum
of four (4) hours or for the actual number of hours
worked, whichever is greater. (emphasis added).

(Ex.2)

15. The Chief did not order in off-duty bargaining unit
members for the Memorial Day Parade in 1990. (Tr.9)
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CONCLUSIONS OF LAW

1 . The Chief's decision to order in two full-time officers-
in order to provide 'an .adequate  number of officers to insure

public safety during the Memorial Day Parade was a managerial
prerogative that.did  not require negotiation.

. 2. Article V, Section 3 -and Article XIV of the parties'
collective bargaining agreement permitted the action taken by the '
Chief. L

I
3. The shortage of a sufficient number of police Officers

to conduct traffic'control and crowd control for a Memorial Day
Parade on a major state highway:involving  2,500 to 3,000 people
presented an emergency which warranted the Chief's actions in any
case.

DISCUSSION

A unilateral.change  in a condition of employment involving a
mandatory subject of bargaining will constitute a violation of an
employer's duty to bargain under Section 7-470(a)(4) of the Act
unless the employer proves an appropriate defense, NLRE v. Katz,
369 U.S. 736, 50 LRRM 2172 (1962); Town of Newington, Decision
No. 1116 (1973), affirmed in T&n of Newington v. Connecticut
State Board of Labor  Relations, Dk. No. 109307, Court of Common
Pleas, Hftd. Jud. Dist. (Dec. 11, 1973). However, an employer
may successfully defend against such a charge where the charge
complained of concerns only a subject falling within the realm of
managerial prerogative, City of Bridgeport, Decision No. 1485
(1977) I is permitted by the collective bargaining agreement
itself, Town of Newington, supra, or in some limited instances,
where a unilateral change is reasonably necessary to meet an
emergency, Hartford Board of Education, Decision No. 1777 (1979).
In the present case, the Town defends its actions on each of
these grounds, and for the reasons which we discuss below we
believe that its conduct was warranted under the circumstances
and accordinglyenter an order of dismissal.

The Union insists that the Chief's actions constituted a
change in work schedules similar to the occurrences which took
phCe in Town of Guilford, Decision No. 1829 (1977); Town of East
Hartford, Decision No. 1935 (1980),  and Town of Hamden, Decision
No. 2617 (1988), thereby requiring bargaining. The Town asserts
in response that the Chief's decision to order in certain junior
full-time-officers when a shortage of supernumeraries left.him
short-handed was a matter of managerial prerogative, and we
agree. In TOWn  of West Haven, Decision No. 1279 (1975) citing
West  Hartford Education Association v. DeCourcy, 162 Corm.  566
(1972) I we concluded that a public employerneed not necessarily.
bargain over every decision which it is empowered to make. Where
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the need to serve or preserve an important policy interest
becomes paramount and outweighs the impingement of such a

-. decision on conditions of employment, unilateral action without
bargaining is appropriate. In the present case, we think it is
clear that the duty to protect the health..and  safety of the
publid  during a parade is central to the function of any police
department and determines the type.and quality of service it will
provide. As such, it concerns subject matter which. "lie[sJ  at
.the core of entrepreneurial control. I1 See Fibreboard Paper Prod.
Corp. v. NLRt3, 379 U.S. 203, 217, -223; Town of Clinton, Decision
No. 2168 (1982). '_

The Union asserts as an alternative theory that the past
practice of not ordering in regular officers to--work the Memorial
Day parade must be respected and that it may not be unilaterally

._

abrogated despite the fact it is not referenced in the contract,
citing Town of Newington,  Decision No. 1116 (1973):. The Town
counters by asserting that the Chief's conduct was not only ._
mentioned, but expressly permitted by the contract. Indeed, an
examination of Article XIV would lead us to conclude that the
Management's Rights Clause preserved to the Chief the right to
order in certain full-time officers in order to direct working
forces, and establish certain operations. However, all doubt is
removed regarding the application of this language to the current
factual circumstances by examination of Article V, Section 3
=which provides for the terms of compensation of an officer who is
recalled to regular duty after the completion of his regular
shift. Absent the presumed right of recall, .this section would
be meaningless. Thus, the clear language of the contract
permitted the action taken by the Chief.

In the final analysis however, we believe that the events
. giving rise to the present controversy may best be characterized

as being an emergency, which under our,case  law warrant a
temporary unilateral change where such change is reasonably
necessary to meet such an emergency. See Hartford Board of
Education, supra; City of New Britain, Decision No. 1975 (1981).
The uncontroverted testimony of the Chief, predicated upon 30
years of experience, was that it was essential that 10 officers
be assigned to work the Memorial Day Parade in order to insure
the safety of spectators and participants. Immediately before ' '
the 1989 parade, a unique problem arose due to a shortage of
supernumerary police officers. The Chief's action of ordering in
the two most junior officers was causatively connected to the
potentially hazardous situation which might otherwise have
arisen. Because the shortage of supernumerary police officers
was unique and unprecedented,
practice analysis.

it was not susceptible of a past
And since it was from its inception only a

temporary measure, it failed to constitute a shift change as the
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Union suggests, requiring bargaining. We conclude the Chief's
safety concerns-which prompted his ordering in Officers. Hendrick
and Kranich were sufficient under the circumstances without more
to justify his order. '

_-

_.

: ORDER

.- By virtue of and pursuant.to the power vested in the
Connecticut State Board of Labor Relations by the Municipal
Employee Relations Act, it is-hereby :

:
ORDERED, that the complaint filed herein be, and the same

hereby is, dismissed.

s/Patricia V. Low
Patricia Vi Low, Chairman

s/Susan R. Meredith
Susan R. Meredith

T O :

s/Ann McCormack
Ann McCormack

Dorothy L. Berger, 1st Selectman
Town of Orange
Town Hall, 617 Orange Center Rd.
Orange, Ct. 06477

David A. Ryan, Jr., Esq.
Tyler, Cooper & Alcorn
205 Church:Street
P.O. Box 1936'
New Haven, Ct. 06509

CERTIFIED (RRR)

Edward P. Hourihan, Esq.
1800 Silas Deane Highway
Suite 172
Rocky Hill, Ct. 66067

CERTIFIED (RRR)

Robert A. Linberk, National Representative
Local 349, IBPO
1800 Silas Deane Highway
Suite 172
Rocky Hill, Ct. 06067

Damon Shingleton, Ct. Director
Local 349, IBPO
1800 Silas Deane Highway
Rocky Hill, Ct. 06067
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