
STATE OF CONNECTICUT
LABOR DEPARTMENT

CONNECTICUT STATE BOARD OF LABOR RELATIONS

In the matter of

CONNECTICUT EMPLOYEES
UNION INDEPENDENT

-and-

STATE OF CONNECTICUT,
OFFICE OF LABOR RELATIONS

Case No. SEPP-12,721

STATE OF CONNECTICUT,
OFFICE OF LABOR RELATIONS

-and-

CONNECTICUT EMPLOYEES
UNION INDEPENDENT

Case No. SPP-12,801

Decision No. 2949

September 30, 1991.

A P P E A R A N C E S :

Edward Lynch, Esq.
for the Union

Linda J. Yelmini, Attorney
for the State

DECISION. ORDER AND DISMISSAL OF COMPLAINTS

On February 15, 1990, the State of Connecticut, Office of
Labor Relations (the State) filed a complaint with the
Connecticut State Board of Labor Relations (the Labor Board)
alleging that the. Connecticut Employees Union Independent (the
Union) had engaged and was engaging in a prohibited practice
under the Act Concerning Collective Bargaining for State
Employees (the Act) in that the Union was refusing to comply with
a binding interest arbitration award rendered on July 20, 1989.
(SEPP-12,721) Specifically, the State claimed that a binding
interest award by an arbitrator required the Union to publish
side letters, or stipulated agreements in the contract booklet
and that it refused to pay its share of the cost of printing
until the Union'agreed to print those side letters.



On March 19,
complaint,

1990, the Union replied with a counter-
alleging that the State had engaged and was engaging

in a prohibited practice by its refusal to pay its contractually
mandated one half share of the cost for printing the contract.
(SPP-12,801) The Union contended that the issue of printing the
side letters was not raised in the arbitration proceedings and
that the State's refusal to pay for the printing of the contract
unless the side letters were incorporated into it was a refusal
to bargain and a violation of the Act.

After the requisite preliminary steps had been taken, the
matter came before the Board for a hearing on October 1, 1990, at
which the parties appeared,
fully heard.

were represented by counsel, and were
Both parties filed written briefs.

On the basis of the whole record before us, we make the
following findings of fact, conclusions of law, and order in Case
No. SPP-12,801 and dismissal of the complaint in Case No. SEPP-
12,721.

FINDINGS OF FACT

1. The State is an employer within the meaning of the Act.

2. The Union is an employee organization within the
meaning of the Act, and at all times material has been the
exclusive bargaining agent for a unit of service employees,
maintainers,
State.

building trades and crafts workers employed by the

3. The Union and the State were parties to a series of
collective bargaining agreements,
from July 1985 to June 1988.

the most recent being effective

4. Since at least 1977, the contract between the parties
provided for the equal sharing of the cost of printing the
contract in booklet form. (Tr.13)

5. Negotiations for a successor agreement began in January
1988 and continued through mediation and binding arbitration
before arbitrator Arvid Anderson.

6. On April 24, 1989, the parties submitted their last best
offer on the issues outstanding. One of these issues which is
the source of this dispute is Union Issue #183,  which is outlined
below:

A. Union Proposal

Stipulated Agreements and Memoranda of
Understanding resolving grievances or prohibited
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practice cases shall continue in force, unless
specifically superseded by a provision of this
Agreement.

7. The State's response to this issue follows below:

B. State Prooosal

The State does not believe this is an issue before
the Arbitrator which requires a determination.
However, the State must document its opposition to the
UnicWs "Note" because of the requirements of
Connecticut General Statute, Section 5-278(b)(l). Only
supplemental understandings submitted to the General
Assembly remain viable. Further, grievance resolutions
or resolutions of prohibited practices may or may not
continue in force from one contract to a successor
contract. Each resolution stands alone as to its
continued viability,
rhetqric.

undisturbed by mere Union

Further, all supplemental understandings which are
submitted to the General Assembly will be printed
within the covers of the distributed document. The
State has nothing to hide and therefore expects all
negotiated arrangements to be readily available to all.
This is imperative in order to avoid conflicts,
misunderstandings and misinterpretation by employees
and those charged with administering the Agreement.

(Exh.15)

8. On May 25, 1989, Anderson issued his award.
to Issue #183,

In regard
Anderson stated the following:

The arbitrator rejects the Union's proposal, not
because he does not believe the resolution of
grievances or the establishment of prohibitive
practices should continue in force; but because the
proposal is too general and speculative as to what are
stipulated agreements or memorandum (sic) of
understandings. Additionally there are both informal
and formal resolutions of grievances. Accordingly, the
arbitrator does not believe it wise to include such a
proposal in the agreement. Accordingly, the Union's
proposal is rejected.

9. On August 18, 1989, John Brown, the Union's Contract and
Grievance Administrator, sent John Nord, the State's Labor
Negotiator, the following letter:

Enclosed is a draft copy of the text of the 1988-1991
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NP-2 contract which we have compiled from Joint Exhibit
28A and Arvid Anderson's award.

Please review it for errors, omissions or any other
problems and get back to me as soon as possible. Once
we have jointly perfected the draft the Union will, as
in the past, arrange for printing in booklet form.

If you have any questions or concerns, please give me a
call.

(Exh.4)

10. A series of letters between the parties followed.
These letters concerned (1) the proofing of the typed contract;
(2) the State's requirement for three bids before printing the
contract;
printed.

and (3) the cost and the number of copies to be

11. On October 3, 1989, Nord sent Brown a letter which
reads in pertinent part:

Our office in is receipt of the three (3) bids to
print the NP-2 Contract.

xxx
Please remember our office wants to review the

galley proofs prior to actual printing and it is our
position that salary schedules and side letters will be
included in the nrinted  contract booklet. (Emphasis
added)

12. On December 7,
letter:

1989, Nord sent Brown the following

I have just finished my review of the NP-2
Contract proofs which you sent over. Upon review I
have noticed the following discrepancies.

1.
2.

3.

4.

5.

6.

There were no Table of Contents.
All three (3) salary schedules were not
included.
All twelve Side Letters and single
Stipulated Agreement were not included.
Master Sheet 6
Article 19, Section Eight sub-section ,,(h)"
should be ,I(,),,.
Master Sheet 6 Article 20, Section One (d) on
last line 'Ibe"  should be added between HandW
and "paid" to read"...and  be paid
accordingly."
Master Sheet 8 Article 30 On first line the
quotation marks around the work (sic)
permanent should be deleted.
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* Per your request the following is OLR's
explanation of our position regarding number 3 above:

1. Mr. Anderson's Award Issue #183
The Union's position was rejected. As a
"last-best offer" arbitration with the
Union's position being rejected the State's
position is therefore awarded (see pages 126
and 127 of Award).

Please be advised unless the Side Letters and
Stipulated Aareement are included in the orinted  1988-
91 NP-2 Contract booklets the State will not nav its
share of the contract nrintinq. (Emphasis added)

Please contact me as you feel necessary.

13. By letter on December 11, 1989 and again on January 16,
1990, Nord requested Brown to respond to the State's position
that the side letters must be incorporated into the presented
contract booklet.

14. On January 17, 1990, Brown responded as follows:

At your request, I am writing to confirm the
Union's position concerning the printing of Side
Letters in the 1988-91 contract booklets.

As you are aware, the practice in this bargaining
unit has consistently been to exclude Side Letters from
the actual contract booklets. We see no compelling
reason to change the longstanding practice at this
juncture. It is clear that nothing in the interest
arbitration award compels the printing of Side Letters,
despite your suggestion to the contrary

The statutory requirements have been met -- the
Side Letters were approved by the Legislature along
with the rest of the package. We now seek simply to do
as we have in the past regarding the printing of the
contract booklets.

Regarding the other items referenced in your
December 7th letter, and as I indicated to you over the
telephone several weeks ago, we are in agreement to
include a Table of Contents and all three salary
schedules as we have always done in the past.

Also, we are in agreement regarding the three
minor typographical corrections to be made as
referenced in item #Is 4,5, and 6 of your December 7th
letter.
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15. The issue of printing the side letters was never
discussed in negotiations. (Tr.35)

16. John Brown testified that one of the reasons the Union
did not wish to have the side letters published was that they do
not extend benefits to the entire bargaining unit and the
publishing of the side letters would cause discontent amongst
employees who did not receive similar benefits.

Q’

1 . A refusal
award constitutes a
practice prohibited

COi?CLUSIONS  OF LAW

to abide by a binding interest arbitration
refusal to bargain in good faith and a
by the Act.

2. In the present case, when the State offered two
separate and distinct counterproposals to Union Issue #183,  one
of which was totally unrelated to the Union's proposal and
concerned an issue which was never discussed in negotiations, and
where the arbitrator never discussed the State's second unrelated
counterproposal, the rejection of the Union's proposal does not
by operation of law grant the second unrelated counterproposal
offered by the State.

3. The raising of new issues in a binding interest
arbitration proceeding may under certain circumstances be
considered a refusal to bargain and a violation of the Act.

4. In the present case, the State's refusal to pay l/2 of
the cost of printing the contract, a procedure which had been
established by contract and past practice, unless the Union
agreed to print all supplemental understandings violates the duty
to bargain and constitutes a refusal to bargain in violation of
the Act.

DISCUSSION

The State argues that the Union violated the Act when it
refused to have the entire agreement printed including the
supplemental side letters in the contract booklet as required by
the arbitration's award. They reason that since the parties
submitted the issue of side letters to the arbitrator, the
parties are bound by the results. They acknowledge that,
although the Union did not make a proposal on the printing of the
side letters, the State did. And, since the arbitrator clearly
rejected the Union's last best offer on Issue No. 183, the
arbitrator, by operation of law awarded the State's last best
offer.

The Union, on the other hand, argues that the State did not
make a proposal or a response since the last best offer on Union
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Issue #183,  but rather, provided an argument which was unrelated
to the topic the Union submitted. Therefore, the State did not
make an offer and the practical result of the award was that the
contract did not contain any language dealing with the subject of
the Union's  proposal. Moreover, the Union, by its complaint,
argues that the State committed a refusal to bargain by refusing
to pay for the agreed upon l/2 cost of printing the contract
which had been on ongoing practice and had been incorporated into
the contract for a number of years.

We have stated on numerous occasions that the duty to
bargain includes the obligation to meet and discuss grievances
and to adhere to grievance settlements and arbitration awards.
Town of East Haven, Decision No. 2378 (1985); City of Waterbury,
Decision No. 2195 (1983); City of Bristol, Decision No. 2202
(1983) ; State of Connecticut, Decision No. 1870 (1980); Thomaston
Board of Education, Decision No. 2660 (198 ), aff'd.  in Thomaston
Board of Education v. CSBLR, 217 Conn. 110 (1991). In Thomaston,
supra, the Supreme Court found our reasoning persuasive. There
it stated:

The "duty to bargain in good faith" is a term of
art in labor law. It is an ongoing duty that continues
after initial contract negotiations are over. NLRB v.
Acme Industrial Co., 385 U.S. 432, 436, 87 S.Ct. 565,
17 L.Ed.2d  495 (1967); Fafnir Bearing Co. v. N.L.R.B.,
362 F.2d 716, 717 (2nd Cir. 1966); Hartford Principals'
& Supervisors9  Assn. v Shedd, supra, 503; Board of
Education v. Connecticut State Board of Labor
Relations, 190 Conn. 235, 241-42, 460 A.2d 1255 (1983).
It includes the duty to negotiate "any question
arising" under an existing contract. General Statutes
SlO-153e(d). If the contract requires arbitration of
unresolved grievances, the duty to bargain in good
faith includes the duty to participate in good faith in
the grievance arbitration process, for "dispute
resolution under the grievance-arbitration process is
as much a part of collective bargaining as the act of
negotiating the contract .I' United Technologies
Corporation, 268 N.L.R.B. 557, 559 (1971); see also
United Steelworkers v. Warrior & Gulf Navigation Co.,
363 U.S. 574, 581, 80 S.Ct. 1347, 4 L.Ed.2d  1409
(1960).

Turning to the facts in the present case, we find that the
evidence does not support the State's reading of the award. .The
record reveals that the Union's proposal of Issue #183 concerned
the automatic continuation of all stipulated agreement and
memoranda of understanding resolving grievances or prohibited
practice cases @I . ..unless specifically superseded by a provision
of this agreement." The State's response to this last best offer
was to claim that it was not a proper issue before the
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arbitrator, reasoning that C.G.S.S5-278(b)(l)  requires that any
supplemental understandings must be submitted to the General
Assembly for approval in order for such agreements to be valid.
We believe this response by the State was in essence a proposal
of no language. However, the State in the next paragraph, argues
that all supplemental understandings which are submitted to the
General Assembly must be printed within the covers of the
distributed document. Obviously, this paragraph deals with an
entirely different issue than the issue raised by the Union.
Moreover, the proposal was not formulated in terms of contract
language, but more in the form of argument. Turning to the award
itself, we note that the arbitrator expressly rejected the
Union's proposal, stating that it was l'too general and
speculative as to what are stipulated agreements or'memorandum
(sic) of understandings." However, there is no mention in the
arbitrator's decision about the printing of side letters. We
conclude that the only reasonable construction of the
arbitrator's award is that the issue of printing side letters was
not decided by the arbitrator and not part of the arbitration
award.

Turning next to State's argument that the arbitrator awarded
the State's proposal simply by-rejecting the Union's proposal (by
operation of law) we believe it reaches too far. While we agree
with the general premise that the rejection of one party's last
best offer compels the selection of the other parties' last best
offer, that concept must apply only to situations where there is
a proposal and counter proposal on the same issue. In situations
like the present, where the responding party counters with two
separate and distinct counterproposals, one unrelated to the
issue raised by the Union, and where the arbitrator never
discusses this separate issue, adherence to this principle not
only exalts form over substance but undermines one of the
underlying rationales for last best offer binding arbitration
i.e. to provide expedition and stability in labor management
relations. The end result is further litigation like the type
before us and of course lack of finality.

While some may argue that the priority of the side letters
is originally within the scope of the Union's proposal (the State
does not) the simple fact is that the priority of the side
letters was never raised in negotiations. This we believe to be
determinative.

Section 5-276a(e)(3) C.G.S. of the SERA prohibits an
arbitrator from considering any new issues raised for the first
time at the arbitration hearing.' Here, the evidence reveals

1 fi5-276a(e)(3)  reads in pertinent part: Prior to the
commencement of the hearings, each party shall submit to the
arbitrator three copies of a list of all resolved and unresolved
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that the issue of printing all of the supplemental
understands/side letters was never discussed during the
negotiations. Based upon the statutory language, an arbitrator
is precluded from considering the State's issue. If he does
consider the issue, that part of the award would be voidable, See
Branford  Board of Education v. Branford  Education Association,
Docket No. 80179099, Superior Court, J.D. of New Haven, Oct. 19,
1980. As for the State's conduct, its submission of an issue
which was not discussed during negotiations at the very least
violates the spirit if not the intent of §5-276a(e)(3).  In
Enfield  Housing Authority, Decision No. 2781 (1990),  discussing
similar language in the MERA to the language in §5-276a(e)(3),  we
stated:

The legislative history of P.A. 87-100 is intended
to insure that the parties who have been negotiating
reach the final stage of negotiation (binding
arbitration) with the knowledge of what issues are in
dispute. An arbitration panel cannot make a
comparative determination of a last best offer if one
of the parties had no knowledge that a particular issue
was a concern to the other party and therefore made no
proposal on that subject. Clearly, requiring a party
to arbitrate issues that were not issues in
negotiations is contrary to the intent and spirit of
last best offer binding arbitration.

Not only did the State submit an issue to binding
arbitration that was never discussed in negotiations, it
conditioned fulfilling its contract obligation upon an issue
never decided in arbitration.
practice of the parties,

Contrary to the longstanding
the State refused to pay its l/2 share

of the cost of printing the contract unless the Union agreed to
include the supplemental understandings/memorandum of agreement.
This practice was also embodied in a-contractual provision. We
believe that the State's conditioning the fulfillment of its
contractual obligation upon the acceptance of a proposal which
the Union never saw in negotiations and for which the arbitrator
never discussed is a refusal to engage in the arbitration process
in good faith and a violation of the Act. Although we may agree

issues, including the party's proposal on each disputed issue.
During the hearing no new issues can be considered unless such
addition is mutually agreed to by the parties.
both such lists,

Upon receipt of
the arbitrator shall simultaneously distribute a

copy of each to the opposing party. Upon the hearing, each party
shall present such testimony and other evidence as it deems
appropriate and as the arbitrator finds relevant to the issues
presented. Evidence as to each disputed issue shall be presented
first by the party presenting the demand underlying such issue.
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with the State's contention that all agreements should be printed
in one contractual document, we do not cohdone the means by which
it sought to achieve this goal.

ORDER

By virtue of and pursuant to the power vested in the
Connecticut State Board of Labor Relations by the Act Concerning
Collective Bargaining for State Employees, it is hereby

ORDERED, that the complaint in Case No. SEPP-12,721 filed by
the State of Connecticut,
dismissed,

Office of Labor Relations is hereby
and regarding Case No. SPP-12,801, it is further

ORDERED, that the State shall:

I. Cease and desist from failing and refusing to pay its
one-half share for the cost of printing the contract booklet
without the side letters and supplemental understandings;

II. Take the following affirmative action which the Board
finds will effectuate the policies of the Act:

(a) Pay to the Union the agreed upon one-half share for
the cost of printing the contract booklet without the side
letters and supplemental understandings;

(b) Post immediately and leave posted for a period of
sixty (60) consecutive days from the date of posting, in a
conspicuous place where the employees of the bargaining unit
customarily assemble, a copy of this Decision, Order and
Dismissal of Complaint in its entirety; and

(c) Notify the Connecticut State Board of Labor
Relations at its offices in the Labor Department, 200 Folly Brook
Boulevard, Wethersfield, Connecticut, within thirty (30) days of
the receipt of this Decision, Order and Dismissal of Complaint of
the steps taken by the State of Connecticut to comply therewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/Patricia V. Low
Patricia V. Low

s/Susan R. Meredith
Susan R. Meredith

s/John C. Brittain
John C. Brittain



TO:

John J. Brown, Contract & Grievance Adm.
CEUI
P.O. Box 1268
Middletown, Ct. 06457

Edward Lynch, Jr., Esq.
Eisenberg, Anderson, Michalik & Lynch
P.O. Box 2950
136 West Main Street
New Britain, Ct. 06050

John Nord, Principal Labor Relations Spec.
State of Connecticut-DAS
Office of Labor Relations
One Hartford Square West
Hartford, ct. 06106

Raymond A. Meany, Jr., Dir. of Personnel &I L.R.
State of Ct., Dept. of Adm. Services
State Office Building, Room 403
165 Capitol Avenue
Hartford, ct. 06106

Peter Allen, L.R. Operations Manager
State of Connecticut-DAS
Office of Labor Relations
One Hartford Square West
Hartford, ct. 06106

Linda J. Yelmini, Attorney
State of Connecticut-DAS
Office of Labor Relations
One Hartford Square West
Hartford, Ct. 06106
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