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DECISION AND ORDER

On December 15, 1989, Local 1026, Council 4, AFSCME, AFL-CIO
(the Union) filed a complaint with the Connecticut State Board of
Labor Relations (the Labor Board) alleging that the Metropolitan
District Commission (MDC) had engaged and was engaging in
practices prohibited by the Municipal Employee Relations Act (the
Act). The Union charged that the MDC was using non-bargaining
unit employees to perform bargaining unit work.

After the requisite preliminary administrative steps had
been taken, the parties appeared before the Labor Board for a
hearing on November 7, 1990, at which the parties appeared and
were represented by counsel. Full opportunity was provided to
present evidence, examine and cross-examine witnesses and make
argument. The parties filed post-hearing briefs the last of
which was received on February 7, 1991.



On the basis of the entire record before us, we make the
* following findings of fact, conclusions of law, and order.

FINDINGS OF FACT

1. The MDC is an employer within the meaning of the Act.

2. The Union is an employee organization within the meaning
of the Act, and represents a unit of supervisors employed by the
MDC.

3. On or about August 1, 1989, William Dennis, a bargaining
unit member, retired from the position of Assistant
Superintendent of Yard Services. (Tr. 7)

4. At the time of his retirement, Dennis was serving as
Acting Superintendent of Yard services, since the Superintendent
had retired some months before. (Tr. 8)

5. Dennis's area of supervision included maintaining the
yard, meter reading and repair, dispatchers and clerks, the night
shift and off shifts. (Tr. 8)

6. When Dennis retired, he was not replaced. Instead, his
duties were distributed to other employees. The majority of his
duties were given to the Assistant Superintendent of Systems
Maintenance and the Superintendent of Systems Maintenance, both
bargaining unit members. (Tr. 8)

7. Supervision of the clerks and dispatchers was not
assigned to either of these bargaining unit members. (Tr. 9)

8. On August 3, 1989, R.A. Kerkes, Director of Operations
assigned supervision of the clerks and dispatchers to Joseph
King, who is not a member of the bargaining unit. (Ex. 3, Ex. 4)

9 . There are approximately five or six dispatchers and
clerks. The dispatchers handle radio calls, work orders, and
dispatching for supervisors. The clerks handle clerical duties
and time-keeping. (Tr. 16, 28)

10. The dispatchers and clerks are located near the offices
of the Superintendent and Assistant Superintendents of Systems
Maintenance and the Superintendent and Assistant Superintendent
of System Repair. (Tr. 15, 16)

11. King's office is in another building approximately 200
to 250 yards away. (Tr. 30) King is often in the office of the
dispatchers and clerks in conference with one or another. (Tr.
31-32)
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12. Members of Local 1026 give typing and dispatching work
directly to clerks and dispatchers. When Dennis supervised the
clerks, typing work was given to him for distribution to the
clerks. (Tr. 17)

CONCLUSIONS OF LAW.

1. The unilateral transfer of bargaining unit work to a
non-bargaining unit employee is a violation of the Act.

2. The supervision of clerks and dispatchers is work which
was performed by a bargaining unit member and has been
unilaterally assigned to a non-bargaining unit employee.

3. The work involved, supervision of clerks and
dispatchers, is not & minimus  and the MDC's  unilateral
assignment of the work without negotiations violates the Act.

DISCUSSION

It is well settled that in the absence of an adequate
defense an employer commits an illegal refusal to bargain and
thus a prohibited practice under the Act when it unilaterally
assigns to non-bargaining unit personnel work which has been
performed exclusively by bargaining unit employees. City of
Waterbury, Decision No. 2600 (1987); City of Watertown, Decision
No. 2515 (1986); City of Milford, Decision No. 1849 (1980).

In the present case, the Union alleges that bargaining unit
work has been assigned to non-bargaining unit personnel to the
detriment to the members of the bargaining unit. The MDC has
raised two defenses. First, the MDC argues that the work is
actually being performed by bargaining unit members. Second, the
MDC argues that even if the work has been assigned outside the
bargaining unit, it is de minimus  and has no impact.

The MDC presented Robert Zaik, Manager of Labor Relations,
to testify that supervision of clerks and dispatchers is actually
done by bargaining unit members. His evidence for this statement
was that he investigated a grievance involving one of the clerks.
He contacted the clerk about a time-keeping question.
Subsequently, Mr. Burns, a Local 1026 member, expressed annoyance
that Zaik had spoken to the time clerk without speaking to him
first. From this, Zaik concluded that the time clerk worked for
Mr. Burns.

Burns' assistant, Wayne Darby, also testified. His
testimony showed that Burns, Darby, and the other members of 1026
do not have specific clerks or dispatchers assigned to them.
They give work to the clerks who do it when they have time. They
also give messages to the dispatchers, who dispatch the messages.
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4 However, they exercise no supervision over the way the work is
done, do no evaluations or training of the clerks or dispatchers.
It is clear that, whatever Mr. Zaik's impression or experience,
the dispatchers and clerks do not report to the superintendents
or the assistant superintendents who are members of Local 1026.
In addition, it is clear that the supervision was specificallys
assigned to Joseph King by the Director of Operations. We
received in evidence a memo to that effect and minutes of a staff
meeting where the assignment was announced. No evidence was
introduced which contradicted or superseded that assignment.

The Wnion  also presented the testimony of one of the
dispatchers, Edmund O'Keefe. O'Keefe testified that he formerly
reported to William Dennis when there were problems. Since
Dennis's retirement, he takes problems to Joseph King. He also
testified that King performed his evaluations and assigns
overtime work.

The MDC's second argument is that the work assigned to
Joseph King is & minimus. The supervision of clerks and
dispatchers is not listed in the job description of the former
supervisor, William Dennis. King's office is not adjacent to the
clerks and dispatchers. However, the Union introduced evidence
that King is frequently seen in the area where the clerks and
dispatchers work, speaking with the clerks and dispatchers. The
MDC did not choose to present the testimony of King which might
have provided the best evidence concerning the amount of time he
spends on supervision of clerks and dispatchers. In the absence
of any evidence to the contrary, the Union's evidence that King
is frequently seen speaking to the clerks and dispatchers compels
us to conclude that the work involved is not & minimus.

Since the MDC did not successfully contest the Union's claim
that bargaining unit work was transferred to a non-bargaining
unit employee and since the work which has been transferred is
not de minimus, the unilateral transfer constituted an illegal
refusal to bargain and violated the Act.

ORDER

By virtue of and pursuant to the power vested in the
Connecticut State Board of Labor Relations by the Municipal
Employee Relations Act, it is hereby

ORDERED, that the Metropolitan District Commission shall

I. Cease and desist from assigning bargaining unit work to
non-bargaining unit employees unless and until the assignment is
agreed to by the Union after negotiations or until final impasse
in such negotiations has been reached.
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II. Take the following affirmative action which the Labor
Board finds will effectuate the policies of the Act

(a) Post immediately and leave posted for a period of
sixty (60) consecutive days from the date of posting, in a
conspicuous place where the employees customarily assemble, a
copy of this Decision and Order in its entirety; and

(b) Notify the Connecticut State Board of Labor
Relations at its office at 200 Folly Brook Boulevard,
Wethersfield, Connecticut, within thirty (30) days of the receipt
of this Decision and Order of the steps taken by the Metropolitan
District Commission to comply therewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

By s/ Patricia V. Low
Patricia V. Low, Chairman

s/ Susan R. Meredith
Susan R. Meredith

TO:

Anthony Palermino, Esq.
945 Wethersfield Avenue
Hartford, Ct. 06114

Robert Zaik, L.R. Specialist
MDC
555 Main Street
P.O. Box 800
Hartford, Ct. 06114

Margaret Roughan,  Dir. of Personnel
MDC
555 Main Street
P.O. Box 800
Hartford, Ct. 06114

Barbara J. Collins, Attorney
Law Offices of Gagne & Collins
207 Washington Street
Hartford, Ct. 06106

Betty Kuehnel, Staff Rep.
Local 1026, Council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Ct. 06051
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c

! Susan Creamer, Attorney
Local 1026, Council 3, AFSCME, AFL-CIO
444 East Main Street
New Britain, Ct. 06051

.
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THE METROPOLITAN : SUPERIOR COURT
DISTRICT COMMISSION

: JUDICIAL DISTRICT OF
V. HARTFORD-NEW BRITAIN

AT HARTFORD

CONNECTICUT STATE BOARD OF : MAY 21, 1992
LABOR RELATIONS, ET AL.

MEMORFINDUM  OF DECISION

Plaintiff Metropolitan District Commission (MDC)

appeals the decision of the Board of Labor Relations (Board)

which ruled in favor of Local 1026, Council $4, American

Federation of State, County and Municipal Employees, AFL-CIO

(Union) on its complaint of an unfair labor practice. The

Board ordered the MDC to cease and desist from pursuing the

practice pursuant to General Statutes §21-107 et seq. This

appeai is brought pursuant to General Statutes §4-183.



Certain essential facts are not disputed. On August 1,

1989, William Dennis, an employee of MDC and a bargaining

unit member, retired. His duties had included supervising

dispatchers and clerks employed by MDC. After Dennis's

retirement, he was not replaced, but rather, his duties were

divided among other MDC employees. The duty of supervising

the dispatchers and clerks was given to Joseph King, an MDC

employee who is not a member of the bargaining unit. The

Union complained to the Board that the transfer of Dennis's

duties to a non-member of the bargaining unit was an unfair

labor practice. The Board, after an evidentiary hearing,

agreed and ordered the MDC to cease and desist.

The plaintiff raises three grounds of appeal in its

brief. These are the following:

1. The Board's finding that the supervision
of clerks and dispatchers is done by a non-
bargaining unit employee was clearly erroneous
on the record as a whole.

2. The Board's finding that the work assignment
in question was not de minimis was clearly
erroneous on the record as a whole.

3. The Board abused its discretion and made an
improper presumption concerning evidence
not in the record.

A basic principle of administrative law is that the

scope of the court's review of an agency's decision is very
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limited. General Statutes S4-183(f ) provides that It [tlhe

court shall not substitute its judgment for that of the

agency as to the weight of the evidence on questions of

fact." Similarly, "[wlith  regard to questions of fact, it is

[not] the function of the trial court . . . to retry the case

or to substitute its judgment for that of the administrative

agency. CL&P v. DPUC, 219 Conn. 51, 57 (1991). "If the

administrative record provides substantial evidence upon

which the hearing officer couid  reasonably have based his

finding . . . . the decision must be upheld." Conn. Building

Wrecking Co. v. Carothers, 218 Conn. 580, 601 (1991).

"Judicial review of conclusions of law reached adminis-

tratively is also limited. The court's ultimate duty

is only to decide whether, in light of the evidence, the

agency has acted unreasonably, arbitrarily, illegally, or

in abuse of its discretion." CL&P v. DPUC, 219 Conn. 51,

57-58 (1991).

The court has carefully reviewed the entire record in

this case, including the transcript of the hearing before the

Board and documents introduced in evidence at the hearing.

The court has also studied the briefs submitted by the
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. parties to the appeal and has considered their arguments

aavanced  at the hearing on this appeal. On the basis of this

review, the court concludes that there was sufficient and

substantial evidence to support the Board's findings and

conclusions which the plaintiff attacks in the first and

second grounds of the appeal, as set forth above. The court

may not disturb those findings and conclusions, therefore,

in accordance with the general principles of administrative

law referred to above.

The  basis of the piaintiff's third ground for appeal

is a statement in the Board's decision concerning the

evidence it had on whether the supervisory work in question

is de minimis  in the unfair labor practice context. The-

evidence was that King was seen frequently speaking to his

supervisees, the clerks and dispatchers. The Board's

decision then states, "[t]he  MDC did not choose to present

the testimony of King which might have provided the best

evidence concerning the amount of time h,e  spends on

supervision of clerks and dispatchers. In the absence of any

evidence to the contrary, the Union's evidence that King

is frequently seen speaking to the clerks and dispatchers
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compels us to conclude that the work involved is not de-

minimus." The MDC argues that this statement indicates that

the Board erroneously applied the rule of Secondino v. New

Haven Gas Co., 147 Conn. 672 (1960) and consequently drew on

unfair inference against the MDC. The court disagrees. The

Board's decision is plainly based only on the evidence that

it did have; there is no indication that it inferred that

King's testimony would have been unfavorable to the MDC's

position. And, of course, the Board was entitled to rely on

the evidence it had, giving it the weight it judged to be

appropriate. General Statutes $4-183(f).

For ali  of the reasons set forth above, the court

+
rinds that the plaintiff has failed to establish a basis for

reversing the agency's decision in accordance with the

provisions of S4-183. Therefore, the court must affirm

that decision.

The appeal is dismissed.
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