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DECISION AND DISMISSAL OF COMPLAINT

On October 14, 1988 Local 184 of Council 4, AFSCME, AFL-CIO
(the Union) filed with the Connecticut State Board of Labor
Relations a complaint alleging that the Metropolitan District
Commission (MDC) had engaged and was engaged in practices
prohibited by the Municipal Employee Relations Act (MERA) in that
the MDC has and continues to use non bargaining unit personnel to
perform bargaining unit patrol work in the West Hartford Filter
and Reservoir No. 6 areas.

After the requisite preliminary steps had been taken, the
parties appeared before the Labor Board for a hearing on July 17,
1990, at which time the parties appeared, were represented by
counsel and were provided an opportunity to adduce evidence,
examine and cross examine witnesses and make argument. Both
parties filed written briefs. On the basis of the entire record
before us, we make the following findings of fact, conclusions of
law, and dismissal of complaint.



FINDINGS OF FACT

1 . The Union is an employee organization within the meaning
of the Act.

2.
the Act.

The MDC is a municipal employer within the meaning of

3. The MDC and the Union are parties to a collective
bargaining agreement effective from January 1, 1988 to December
31, 1989, which includes the classification of Patrol Officer.

4. The job description for the position of Patrol Officer
reads in pertinent part:

This is responsible District patrolling work involving
the patrol of District property to assure conformance
of the public to District regulations and public laws.

Work involves responsibility for safe patrolling to
identify and resolve or report violations by the
public. Duties include patrolling District property,
investigating incidents and controlling people and
traffic. This position also has the responsibility for
making standard patrolling decisions in accordance with
established procedures. This work requires that the
employee have good knowledge, skill and ability in
patrol methods.

(Exh.7).

5. Patrol Officers have special police powers pursuant S29-
19 which reads as follows:

S8C.  29-19. Special policemen for utility and
transportation companies. (a) The commissioner of
public safety may, upon the application of any
electric, gas, telephone, telegraph or water company
owning, leasing, maintaining, managing or controlling
any property, plant or equipment in this state,
commission, during his pleasure, one or more persons
designated by such company who, having been sworn, may
act at the expense of such company as policeman upon
the premises used or occupied by such company in its
business,
premises,

or upon any highway adjacent to such

property,
for the proper protection of such plant or
and each policeman so appointed may arrest

and take before some proper authority any person in his
precinct for any offense committed therein. Said
commissioner may exercise such supervision and
direction over any policeman appointed as herein
provided as he deems necessary. When any such
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commission is issued or revoked, said commissioner
shall notify the clerk of the superior court for each
judicial district in which it is intended that such
policeman shall act.

6. Sometime in September of 1988, the MDC hired a group of
retirees to oversee certain recreation areas under the District's
jurisdiction (Tr.11). These employees are described as Rangers.

7. Patrol Officers receive special police training at the
Connecticut Police Academy, carry firearms, nightsticks,
handcuffs, keys; receive first aid training. Rangers do not
receive special police training, have no arrest powers, do not
carry weapons and receive no first aid training. (Tr.32,33).

8. Patrol Officers wear a different uniform then the
Rangers. It consists of a gray shirt with an insignia of the
Metropolitan District Police and a badge. The Rangers uniform
consists of baseball cap polo shirt with a MDC insignia and khaki
pants. (Tr.35).

9. The Patrol Officers drive a four wheel drive vehicle and
patrol boats. The Rangers drive a golf cart.

10. Since at least 1978, the MDC has hired Temporary
Patrolmen to perform some of the functions that are performed by
Regular Patrol Officers. These Temporary Officers wear the same
uniform as regular officers, drive the same vehicles and carry
the same weapons as Regular Officers except for firearms. Some of
them have police powers (Tr.47). Temporary Officers receive no
formal training from the police academy, but receive training by
regular patrol officers. Temporary Officers patrol the Lake
McDonough  area, enforcing MDC ordinances and state
statutes.(Tr.49).

CONCLUSIONS OF LAW

1. Unilateral assignment of bargaining unit work to non
bargaining unit personnel will constitute a violation of the Act
when the work in question is by law required to be performed
exclusively by bargaining unit personnel or by practice has been
exclusively performed by bargaining unit personnel, and the
existing collective bargaining agreement provides no
justification for the unilateral change.

2. Where work has been by practice shared between
bargaining unit and non bargaining unit personnel, the
continuation of non bargaining unit personnel performing such
work results in no substantial change in conditions of
employment.
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3 . The duties of Patrol Officers has been by practice
performed by non bargaining unit Temporary Patrol Officers at the
hake McDonough  area. The continuation of this practice
constitutes no violation of the Act.

We have consistently held that an employerVs  unilateral
change in an existing condition of employment that is a mandatory
subject of bargaining will constitute a refusal to bargain in
violation of the Act unless the employer proves an adequate
defense. Town of Hamdem, Decision No. 2394 (1985); Town of
lVewington,  Decision No. 1116 (1973).
case on this theory,

To make out a prima facie
the Union must first show that a fixed

practice has been changed by the employer. See e.g. Windsor
Board of Education, Decision No. 1914 (1980),  Redding  Board of
Education, Decision No. 1922 (1980). We have determined that
contracting out or transferring work performed by bargaining unit
members concerns a mandatory subject of bargaining when the
transfer is to non bargaining unit personnel. City of Waterbury,
Decision No. 1436 (1976). Where, however, the work has
historically been performed by both bargaining unit and non
bargaining unit personnel, the continuation of that practice does
not constitute a violation of the Act. Hartford Board of
Education, Decision No. 2573 (1987);

In the present case,
Redding  Board of Education,

supra. the threshold issue is whether or
not there is a practice of patrol officers sharing their work
with non-bargaining unit employees. The MDC argues that the
evidence clearly reveals that Temporary Patrolmen perform in
almost an identical capacity as the Permanent Patrolmen and that
this practice has continued from at least 1978 to the present.

The Union, on the other hand, argues that the Temporary
Patrolman do not work in place of patrolmen, though they concede
that they do perform some of the same functions as Patrol
Officers. They also attempt to distinguish this shared work,
arguing that this work is limited to recreation areas and that
the duration of this work is' limited to seasonal work, i.e. from
the opening day of the fishing season to the last summer holiday.

We do not view these distinctions as significant. It
is clear from the evidence that there has been an ongoing
practice of shared work between the bargaining unit Patrol
Officers and the non bargaining unit Temporary Patrol Officers
who perform essentially the same functions. The only difference
is that temporaries do not carry a gun and most do not have
arrest powers. In short, the patrol and enforcement functions at
the MDC locations have not since 1978 been performed exclusively
by bargaining unit members.
shared work,

Since there has been a history of
we need not determine whether the duties of the

Rangers are similar to the Patrol Officers.
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ORDER

By virtue of and pursuant to the powers vested in the
Connecticut State Board of Labor Relations by the Municipal
Employee Relations Act, it is hereby

ORDERED, that the complaint filed herein be, and the
same hereby is, dismissed.

s/ Patricia V. Low
Patricia V. Low, Chairman

s/ Susan Meredith
Susan Meredith

s/ Lee Terry
Lee Terry

TO:

Anthony J. Palermino, Esq.
945 Wethersfield Avenue
Hartford, Ct. 06106

J. William Gagne, Jr., Esq.
Law Offices of Gagne & Collins
207 Washington Street
Hartford, Ct. 06106

Margaret Roughan, Director of Personnel
The Metropolitan District Commission
555 Main Street, P.O. Box 800
Hartford, Ct. 06101

Robert Zaik, Labor Relations Specialist
The Metropolitan District Commission
555 Main Street, P.O. Box 800
Hartford, Ct. 06101

Jeffrey Mockler, Staff Representative
Local 184 of Council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Ct. 06051
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