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DECISION AND ORDER

On February 8, 1989, Local 287, Council 4, AFSCME, AFL-CIO
(the Union) filed a complaint with the Connecticut State Board of
Labor Relations (the Labor Board) alleging that the New Haven
Board of Education (the Board of Education) had engaged and was
engaging in practices prohibited by the Municipal Employee
Relations Act (the Act). In substance, the Union charged that
the Board of Education had refused to comply with a grievance
settlement in violation of the Act.

After the requisite preliminary administrative steps had.
been taken, the parties appeared before the Labor Board for a
hearing on September 19, 1990, and were represented by counsel.
Full opportunity was provided to present evidence, examine and
cross-examine witnesses and make argument.
post-hearing briefs,

The parties filed
the last of which was received on November

38, 1990.
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On the basis of the entire record before us, we make the
following findings of fact, conclusions of law, and order.

FINDINGS OF FACT

1 . The Board of Education is an employer within the meaning
of the Act.

2. The Union is an employee organization within the meaning
of the Act, and for many years has been the exclusive bargaining
agent for the custodial employees of the Board of Education.

the supervisory position of district custodial
super&o?biz%  vacant. (Tr.p. 11,12)

4. The Board of Education appointed John Savage as acting
district custodial supervisor on or about December 9, 1987. (Exh.
2)

5 . On December 9,
the Union to John Dow,

1987, Dominick Lucenti wrote on behalf of
Superintendent of Schools, as follows:

Dear Mr. Dow:

It has been brought to my attention that you have a non
civil service person working as District Custodial
Supervisor without any evidence that the Board of
Education plans to schedule an exam for a promotional
examination.

The Union, as I am sure the Board knows, feels that the
appointment can last a limited time.

The Union feels that the Board is violating the spirit
of the Civil Service rules by not moving to fill the
position on a permanent basis.

The Union would like to know the Board of Education's
plans for holding a promotional exam for this position.

If no exam is planned, why not?
(Exh. 2)

6. Charles Deafenbaugh,
Evaluation and Development,

Director of Staff Placement,
replied to Lucenti's  letter as

follows on December 15, 1987:

Dr. Dow has asked me to respond to your letter
regarding the temporary appointment of a District
Custodial Supervisor.
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At present, there is no civil service list for the
position. We are reviewing the existing job
description and updating it where appropriate. As soon
as that is complete, the job description will be
submitted to the Civil Service department for approval.
Once approved, the position will be posted, the test
given, interviews held and a regular appointment made.

(Exh. 3)

7. On March 29, 1988, Lucenti wrote to Deafenbaugh to ask
for further information on the position and saying:

The individual who is on temporary assignment is not a
bargaining unit employee and we have bargaining unit
employees who would like that position and feel that
they have a right to it under Article 33 of the
Collective Bargaining Agreement. Please let me know
what is happening.

(Exh. 6)

8. Deafenbaugh replied on April 5, 1988, as follows:

The "District Custodial Supervisor Job Description" has
been revised and sent to Civil Service for final
approval. I have requested the position to be posted.
As soon as it is posted, I will make sure the custodial
union is made aware of the posting. (Exh.7)

9. On May 19, 1988, Durrick  O.K. Jones, Deputy Corporation
Counsel for the City of New Haven, advised Lucenti and Hollis,
both of whom had inquired earlier,
New Haven,

that employees of the City of
assigned to the Board of Education, having civil

service status, and members of the Union, were governed by the
City's Civil Service Rules and/or Regulations. (Exhs. 5,8,9)

10. Sometime thereafter, the job was posted and an
examination given. An eligibility list was established on or
about June 8, 1988. (Tr.p.16)

11. Three bargaining unit employees, Michael Terrance,
David Smith, and David Schettino were ranked as eligibles for
promotion. The acting incumbent, John Savage, did not take the
exam nor appear on the list. (Tr.p.16,17,23,34)

12. On October 31, 1988, the Union filed a grievance on
behalf of the three employees on the eligibility list, alleging
that the failure to promote one of these three and the
continuation of Mr.
Articles 3 and 33,

Savage in the position violated the contract,
and Civil Service regulations. (Exh.10)
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13. The collective bargaining agreement between the parties
for the period July 1, 1986 - June 30, 1989 provides in the
relevant sections:

ARTICLE 3 - SENIORITY
Section 1 - Seniority rights of employees shall conform
to the Rules and Regulations of the Civil Service
Commission. Factors affecting seniority not contained
in the City Charter and the Civil Service Rules and
Regulations may be subject to negotiation between the
City and the Union, but no agreement reached shall be
in conflict with the Charter and the Civil Service
Rules.

xxx

ARTICLE 33 - SPECIAL PROVISIONS
Section 1 - The examination for the management
positions of custodial district supervisor, for the
purpose of Civil Service, shall be considered as
promotional examinations and as such, members of the
bargaining unit shall be given the opportunity to take
such promotional examinations before consideration is
given to non-civil service employees for these
positions. (Exh.25, p.33)

14. The Civil Service Rules and Regulations of the City of
New Haven provide in relevant part:

RULE VI - METHOD OF FILLING VACANCIES
Section 2. Types of Appointments

All vacancies in the classified service shall be
filled by re-employment, transfer, or from an
appropriate promotional or eligible list,' if available.
When no Civil Service list of eligibles exists for a
particular class, the Board of Finance may fill any
vacancy in such class by a temporary appointment for
not more than ninety (90) working days; and within that
period, the Civil Service Board shall hold examinations
of candidates for the class.

The Board of Finance, when the interests of the
City require, shall have authority to extend a
temporary appointment for a period of ninety (90)
working days but shall not exercise this power more
than once in the case of any given appointee.

(Exh.24, tr.p.p.19,20)

15. On January 20,
Superintendent,

1989, Dr. Rosa Quezada, Deputy
wrote to Lucenti confirming a settlement of the

grievance as follows:
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Dear Mr. Lucenti:

I am writing in response to the grievance number 287-
24-88 brought forward on behalf of Michael Terrance,
David Schettino, and David Smith. In this grievance
you suggest that the Board has violated Article 3,
Seniority and Article 33, Special Provisions.

You have requested, as the adjustment required, that
the Board of Education carry out the rules and
regulations of the Civil Service Commission. Please be
advised that the Board of Education intends to follow
all rules and regulations of the Civil Service
Commission in this matter.

(Exh.11,  p.2)

16. Following this settlement, the Board of Education took
no immediate steps to make an appointment from the list.
(Tr.p.22)

17. On February 7, 1989, the Union filed the complaint in
this case alleging that the Board of Education was refusing to
comply with the grievance settlement. (Exh.1)

18. On February 10, 1989, Lucenti wrote to the Executive
Director of Civil Service, Shirin Hollis, telling her that he
believed the Board of Education was violating Civil Service rules
and regulations by failing to fill the position from the
eligibility list. (Exh.12)

19. The Civil Service Board's secretary, Ellen Goldsmith,
wrote to Dr. Dow on April 27, 1989, as follows:

The Civil Service Board has been apprised that you
currently have an individual filling a position for
District Custodial Supervisor who did not take the exam
for the position. The Civil Service urges your
cooperation in removing this individual from said
position and appointing a candidate from Eligibility
List 88-59.

Kindly be advised that the Civil Service Board
will have no alternative but to resort to appropriate.
legal remedies to ensure that the position in question
be filled from the certified eligibility list if such
is not accomplished voluntarily by two weeks from the
date of this letter.

(Exh.15)
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20. On May 24, 1989, Deafenbaugh wrote to Ms. Goldsmith
that "Mr. John Savage is no longer in a general fund Civil
Service position." The Union did not receive a copy of this
letter. (Exh.16)

21. Lucenti wrote again to Goldsmith to inquire about the
position and received a letter advising him to address his
question to Dow or Deafenbaugh. Lucenti did so but also wrote to
Goldsmith expressing his distress that the Civil Service Board
was not taking steps to enforce its process.
(Exhs.17,18,19,20,21)

22. On July 28, 1989, Lubbie Harper, Jr., counsel for the
Board of Education, wrote to Harold Lynch, Assistant Agent of the
Labor Board concerning the Union's complaint.
in part:

His letter stated,

You should note, at this point in time the
Department of Education is not interested in removing
the individual referred to in Ms. Goldsmithls  letter
from the position of District Custodial Supervisor.

The Department, therefore, leaves the Civil
Service Board with the option of pursuing what it sees
should be appropriate legal remedies.

(Exh.22)

23. On August 10, 1989, Ms. Goldsmith sent to Mr. Lucenti a
copy of Mr. Deafenbaugh's  May 24th letter, stating that Mr.
Savage's position was no longer covered by Civil Service. (Exh.
23)

24. The funding for the position of District Custodial
Supervisor was changed by the Board of Education at least in part
as a result of the grievance settlement. (Tr.p.46,47)

CONCLUSIONS OF LAW

1 . The refusal to comply with a grievance settlement is a
practice prohibited by the Act.

2. The Board of Education, by moving the position of
district custodial supervisor from the general fund and refusing
to appoint someone from the eligibility list, failed to comply
with the grievance settlement.

6



DISCUSSION

This Board has long recognized that a breach of a grievance
settlement by a municipal employer is a violation of S 7-
470(a)(6) of the Act. Hartford Board of Education, Decision No.
2683 (1988); City of Waterbury, Decision No. 1874 (1980); Town of
East Hartford, Decision No. 1439 (1977).

There can be no question that a grievance settlement exists
in this case. Both parties referred to Dr. Quezadals  January
letter as the.settlement  of the grievance.

The parties have disputed, however, the meaning of that
settlement. The Union argues that the clear intent of the
settlement was that the position of district custodial supervisor
would be filled with a permanent appointment from the eligibility
list. The Board of Education argues that the settlement
agreement was satisfied by removing the position from the Civil
Service Board's jurisdiction.

The Board's argument assumes that the parties to the
grievance settlement were only concerned about a possible
violation of the Civil Service Rules and Regulations in a
theoretical way. The Union, of course, was concerned about the
violation because the Board of Education's action had deprived
members of the bargaining unit of a promotional opportunity. The
stated intent of the Union in bringing the grievance was to
secure that promotional opportunity for one of the bargaining
unit members who passed the examination for the position. Given
that intent, the Union would not have agreed to a settlement
agreement which did not in any way remedy the wrong it claimed
its members had suffered.

A plain reading of the settlement agreement is that the
Board of Education was undertaking to fill the position of
custodial district supervisor in accordance with the Civil
Service rules and regulations.
ambiguity.

The language admits of no
To the contrary, the Board of Education immediately

took steps to defeat the agreement.

There is some confusion about when the position was moved
from the general fund to grants money funding. Deafenbaugh's  May
24th letter to Goldsmith indicates that the position was moved by
that date, soon after the settlement agreement was reached.
Harper's July 28th, 1989 letter indicates that he believed the
position was still covered by Civil Service on that date. At the

hearing, we requested that the Board of Education furnish the
date the position was actually transferred by way of a submission
or stipulation after the hearing, but the Board of Education
failed to do so.

7



In any event, the Board evidently did move the position to a
special fund and gave as its reason for doing so that it would
"fulfill the intent of the letter, that there would be no
violation of Civil Service Rules and Regulations." (Mr.
Deafenbaugh, Tr.p.46-47).

In fact, we find the record clear that the Board of
Education moved the position for the purpose of defeating the
grievance settlement. As Mr. Harper's July 28th letter makes
clear, the Board of Education had no wish to remove from the
position the person it had placed in the position on a temporary
basis, even if it ran the risk of legal action by the Civil
Service Board.

The Board of Education argues that the bargaining unit
members received all of their rights under Article 33 of the
contract when they were allowed to take the examination for the
promotional position. They reason that since the position of
district custodial supervisor is not in the bargaining unit, it
is not within the purview of Local 287. We are not here
enforcing any contractual rights but only the settlement
voluntarily entered into by the parties. The parties agreed, in
order to resolve a grievance concerning the position of district
custodial supervisor,
Regulations.

to abide by the Civil Service Rules and
They are obligated to do so. The Labor Board is

not required to find that the settlement was the best possible
agreement or that the Union would have prevailed on the question
of contract interpretation but only that the parties made an
agreement within the grievance process. State of Connecticut,
Department of Children and Youth Services, Decision No. 1870
(1980).

The facts of this case are similar to those presented to us
in Thomaston Board of Education, Decision No. 2660 (1988),  aff'd.
Board of Education v. State Board of Labor Relations, 217 Conn.
110 (1991). In Thomaston, supra, the Board of Education
purported to eliminate a promotional position which was the
subject of a grievance arbitration award after paying the
grievant back pay to the date of the award in order to avoid
filling the position with the grievant to whom it took personal
exception. The Board sought to justify its action by claiming a
managerial prerogative to abolish a position for budgetary
reasons, and a good faith belief that the grievant awarded the
position would be incapable of performing satisfactorily. .The
Board argued regarding this latter reason, that it was
statutorily charged with the duty to direct the educational
policies of the school system and that where they perceived the
grievant as being incapable of advancing its policies, that their
statutory prerogatives should be permitted to predominate over
the enforcement of the award. In that case,
stated:

our Supreme Court
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If the contract requires arbitration of unresolved
grievances, the duty to bargain in good faith includes
the duty to participate in good faith in the grievance
arbitration process, for "dispute resolution under the
grievance-arbitration process is as much a part of
collective bargaining as the act of negotiating the
contract. )I United Technologies Corporation, 268
N.L.R.B. 557, 559 (1971); see also United Steelworkers
v. Warrior & Gulf Navigation Co., 363 U.S. 574, 581, 80
s.ct.  1347, 4 L.Ed.2d  1409 (1960).

xxx

"Going through the motions@' does not fulfill the
duty to bargain in good faith.

xxx

These types of conduct have one thing in common:
they are attempts to evade the statutory mandated
collective bargaining process. See New Canaan v.
Connecticut State Board of Labor Relations, supra.

xxx

an employer who repudiates the grievance process
as a whole by refusing to process grievances violates
the duty to bargain in good faith, as the National
Labor Relations board has consistently held. See, e.g.,
Conoco, Inc., 287 N.L.R.B. 548 (1987); Manchester
Health Center, Inc.,
Manufacturing Co.,

287 N.L.R.B. 328 (1987); Wald
176 N.L.R.B. 839 (1969).

Repudiation of an arbitration award may also violate
the duty to bargain in good faith; Meat & Allied Food
Workers Local No. 248 v. Packerland Packing Co., 411
F.Sup. 1280 (E.D. Wis. 1976); 0-P Held, Inc., 286
N.L.R.B. 676 (1987); B.N. Beard Co., 231 N.L.R.B. 191
(1977); when the repudiation constitutes a rejection of
the grievance process itself. See General Chemical
Corporation, 290 N.L.R.B.No.l3,131  L.R.R.M.(BNA)
1103 (July 29, 1988).'*

xxx

Once the board agreed to subject promotions to the
grievance process, it was bound by the arbitrator's
decision. East Haven v. AFSCME, Council IS, Local 1662,
212 Conn. 368, 372, 561 A.2d 1388 (1989); Milford
Employees Assn. v. Milford, 179 Conn. 678, 684, 427
A.2d 859 (1980); Board of Education v. Waterbury
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Teachers Assn., 168 Conn. 54, 62, 357 A.2d 466 (1975).
"There are situations in which it is not enough that an
employer is convinced he is right," N.L.R.B. v. M & M
Oldsmobile, Inc., [377 F.2d 712, 716 (2nd Cir. 1967)],
and this is one of them. I( General Teamsters Local 162
v. N.L.R.B., 568 F.2d 665, 668 (9th Cir. '1978).

xxx

Finally, the board of education argues that it
cannot be an unfair labor practice for it to perform an
act that lies within its exclusive discretion, namely,
the elimination of a teaching position.
however,

We have held,
that a public employer's discretion to hire

and fire" may not be used as a "subterfuge to
circumvent the provisions of the act." Winchester v.
Connecticut State Board of Labor Relations, 175 Conn.
349, 369, 402 A.2nd 332 (1978); L. Suzio Construction
Co. v. Connecticut State Board of Labor Relations, 148
Conn. 135, 144, 168 a.2d 553 (1961); Imperial Laundry,
Inc. v. State Board of Labor Relations, 142 Conn. 457,
467, 115 A.2d 439 (1955).

(Footnote omitted)

Although Thomaston was concerned with a failure to adhere to
an arbitrator's award, the court's reasoning is similarly
applicable to the facts presented here. In Thomaston, the court
stated that "dispute resolution under the grievance-arbitration
process is as much a part of collective bargaining as the act of
negotiating the contract." Id. at 121. and that attempts to
evade that process are violations of the Act. Id at 121. Thus,
once the Board of Education agreed to resolve the grievance by
adhering to the rules of the Civil Service Commission, it was
bound by those rules. It cannot later circumvent this settlement
by removing the position in dispute from the general fund and
thus from the jurisdiction of the Civil Service. To do so, as
the Supreme Court noted in Thomaston, would make "the collective
bargaining process a hollow exercise." Id at 122.

Because we find that the transfer of the position of
district custodial supervisor from the general fund to a special
fund was made in bad faith to avoid a grievance settlement; we
order the position to be filled from the eligibility list. .
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ORDER

By virtue of and pursuant to the power vested in the
Connecticut State Board of Labor Relations by the Municipal
Employee Relations Act, it is hereby

ORDERED, that the New Haven Board of Education shall:

I. Cease and desist from failing and refusing to comply
with the grievance settlement concerning the position of district
custodial supervisor.

II. Take the following affirmative action which the Labor
Board finds will effectuate the policies of the Act:

(a) Appoint one of the bargaining unit members from the
eligibility list of June 8, 1988, to the position of district
custodial supervisor as of the date of the grievance settlement,
January 20, 1989;

(b) Make such person whole for the loss of
compensation, fringe benefits, and seniority which has occurred
by reason of the Board of Education's failure to make such
appointment upon settlement of the grievance;

(c) Post immediately and leave posted for a period of
sixty (60) consecutive days from the date of posting, in a
conspicuous place where the employees customarily assemble, a
copy of this Decision and Order in its entirety; and

(d) Notify the Connecticut State Board of Labor
Relations at its office at 200 Folly Brook Boulevard,
Wethersfield, Connecticut, within thirty (30) days of the receipt
of this Decision and Order of the steps taken by the New Haven
Board of Education to comply therewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

BY s/Patricia V. Low
Patricia V. Low, Chairman

s/Susan R. Meredith
Susan R. Meredith

s/Marsaret  Lareau
Margaret Lareau
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TO:

John Dow, Jr., Superintendent of Schools
New Haven Board of Education
200 Orange Street
New Haven, Ct. 06510

Dr. Rosa Quezada, Assistant Superintendent of Schools
New Haven Board of Education
200 Orange Street
New Haven, Ct. 06510

Lubbie Harper, Jr., Esq.
c/o The Harper Law Firm, P.C.
59 Elm Street, Suite 500
New Haven, Ct. 06510

CERTIFIED (RRR)

Robert DlAmato, Acting Director of Labor Relations
200 Orange Street
New Haven, Ct. 06510

Dominick A. Lucenti, Deputy Director
Local 287 of Council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Ct. 06051

Barbara J. Collins, Attorney
Law Offices of Gagne & Collins
207 Washington Street
Hartford, Ct. 06106

CERTIFIED (RRR)
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