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DECISION AND MODIFICATION OF UNIT

On May 25, 1990, Walter P. Connor, Daniel Blackman, and
Thomas P. Muller (Petitioners) filed with the Connecticut State
Board of Labor Relations a petition pursuant to Conn. Gen. Stat.
57-471(l)  of the Municipal Employee Relations Act(the  Act)
seeking to expand an existing unit of police officers, employed
by the City of New Haven (the City). Local 530, Council 15,
AFSCME, AFL-CIO (the Union) was notified and made a party to the
proceedings.

On July 17, 1990, the petitioners and the City met with
Assistant Agent Kenneth Hampton to resolve the petition. No
agreement was reached and on July 31, 1990, Board Agent John W.
Kingston adopted Hampton's Report upon Investigation and
Recommendation for a Direction of Election. On August 20, 1990,
the City appealed the Agent's Direction of Election. Pursuant to



57-471(l)', the election was conducted with all three petitioners
voting to be included into the existing bargaining unit. The
Board, after reviewing the City's appeal and brief directed the
Agent to issue a notice of hearing which was dated September 7,
1990.

On December 10, 1990, a hearing was held before the Labor
Board at which time the parties appeared, were represented, and
were provided full opportunity to adduce evidence, examine and
cross-examine witnesses, and make argument. Both parties filed
post-hearing briefs.

Based upon the record before us, we issue the following
decision and modification of unit.

FINDINGS OF FACT

1. The City of New Haven is a municipal employer within the
meaning of the Act.

2. The petitioners are employees within the meaning of the
Act.

3. Local 530, Council 15, AFSCME, AFL-CIO (the Union) is an
employee organization within the meaning of the Act.

4. The Department employs approximately 400 persons and has
an annual operating budget of approximately $ 20,000,OOO.

5. The recognition clause of the Contract between the City
and Union dated July 1, 1987 through June 30, 1991, provides as
follows:

The City recognizes the Union as the sole and exclusive
bargaining agent for all full time and permanent
investigatory and uniformed members of the Police
Department and the authority to exercise police powers,
up to and including the rank of Commanders.

(Exh.6)

' §7-471(l) as amended by PA 81-29 allows the Agent of the
Board to conduct an election without the necessity of a hearing and
decision.
itself,

The filing of an objection cannot delay the election
it only prevents certification of the election results

until the Board reviews the appeal.
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6 . The organizational chart for the City's Police
Department outlines four major divisions (designated as
Administration, Community Affairs, Operations and Support and
Emergency Services). Each of these divisions are commanded by a
Major and report directly to the Chief of Police.

7. The organization chart however, does not accurately
reflect the operational structure of the department. Presently,
there are only three individuals who hold the position of Major;
a fourth remains vacant. A Major does not command the operations
division which is the largest division in the Department with
over 200 employees. Instead the Chief of Police commands the
operations division with an officer the rank of captain as second
in command (Tr.18). In addition,
division, rather,

one Major does not command a
he commands the building and vehicle

maintenance unit (Tr.15).

\ 8 . There is no intermediary rank between Chief of Police
and Major. In the absence of the Chief of Police, the Majors
take the role of Acting Chief on a rotating basis. No evidence
was introduced by the City as to the frequency of these absences
or the degree of authority delegated to the Acting Chief during
these absences.

9. The Majors have supervisory control over their
respective divisions.
command authority.

None of the Majors have department-wide

10. Major Thomas Muller participated in the collective
bargaining process as a part of the management bargaining team
for the development of the current contract. None of the other
Majors participated in this process.

11. Officers with the rank of Commander and Captain, as
well as the other three Majors, participated in the formation of
proposals to submit to the Union in the collective bargaining
process (Tr.18).

12. Officers with the rank of Commander and Captain were
included in the Unit when the current contract was resolved.

13. Historically, Majors,
Director of Labor Relations,

in consultation with the City's
have developed answers to grievances

as well as rules and regulations concerning certain aspects of
the collective bargaining agreement (Tr.27). Other officers, who
were already included in the Unit, have similar duties. For
instance, a Sergeant sits as a management representative in
employee grievances (Tr.30).
rank of Sergeant up,

All supervisory employees, from the
have the authority to recommend discipline

of lower ranking officers (Tr.29).
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The City argues that due to the nature of their duties, the
rank of Major should be excluded from the collective bargaining
unit based upon the following reasons: (1) Majors have duties
distinct and different from other bargaining unit positions, and
that their management duties would place them in conflict with
their status as members of the Unit; (2) in order to run such a
large and complex department, the Chief of Police must have a
rank besides himself excluded from the Unit; (3) Majors are in
fact second-in-command, and thus must be excluded from the
bargaining unit under the standards which this Board has
developed.

The Act provides, in Conn. Gen. Stat. §7-471(3) that the
Board has authority to decide the appropriate parameters of a
collective bargaining unit. Although this section of the Act
provides that supervisory and non-supervisory positions shall not
be included in the same bargaining unit, it also provides that
"there shall be a single unit for each...police department
consisting of the uniformed and investigatory employees of each
such police department" as an exception.

The Board has developed criteria for determining the proper
parameters of collective bargaining units in municipal police and
fire departments. In City of New Britain (Fire Department),
Decision No. 2083 (1981),  we stated that: "Since 1967, we have
evolved a consistent policy, through numerous decisions, of
including supervisory personnel in police and fire bargaining
units, unless the position in question was second-in-command of
the department.
(1983) ;

1g See also City of Waterbury, Decision No. 2204
Town of Monroe, Decision No. 2073 (1981); City of

Waterbury, Decision No. 1582 (1980); City of Milford, Decision
No. 1687 (1978); City of Meriden, Decision No. 1652 (1978); Town
of East Hartford, Decision No. 1574 (1977).

Therefore, even if we are to accept the City's position that
Majors perform duties which are distinct and different from other
bargaining unit positions, the proper inquiry is whether the
Majors are second-in-command of the Department.
Britain, supra,

In City of New
we discussed at length the test for determining

second-in-command status. More recently,
supra, we again stressed this test.

in City of Waterbury,

Britain, supra, we stated:
There, quoting from New



In making a decision whether a position is truly
second-in-command position, we have looked primarily to
whether the position has substantial department-wide
command authority on a daily basis and whether the
position also rises to Acting Chief when the Chief of
the department is away. With regard to the Acting
Chief part of this test, we have considered the
frequency with which the Chief is absent and the degree
of authority delegated to the Acting Chief when those
occasions arise. (Cites omitted).

In the present case, we are convinced that this test has not
been met.
substantial

The record reveals that Majors, while they have
authority within the divisions which they head, do

not have @*substantial  department-wide command authority on a
daily basis." Furthermore, although Majors act as Acting Chief
in the Chief's absence, the City has not met its burden of
showing the frequency of absences and the degree of authority
delegated during such absences.

Even if the City were able to show that Majors meet the
standards set forth above, there is an additional problem. As
the Union points out in its brief, the right to collective
bargaining cannot be taken away from individuals by
overproliferating second-in-command positions. The same issue
arose in City of Waterbury, supra. There, the City attempted to
exclude three chief inspectors from collective bargaining by
designating them second-in-command. In that case, we reasoned
that 'Iwe do not think such fractionalizing of acting chief duties
so as to disenfranchise the entire group of three chief
inspectors from the right to collective bargaining comports with
the policies of the Act.ll Id. at pg.5.
equally well to this case.

That reasoning applies

The City attempts to distinguish this case law on the basis
that it is an extremely large and complex department, and has
different needs. The Union correctly points out, however, that
Waterbury and New Britain also have large, complex departments.
Waterbury's police department consisted of 276 employees at the
time of our decision. Furthermore,
Waterbury, supra,

as was pointed out in City of
the City can always create a second-in-command.

position to aid the Chief by designating a Deputy Chief. It is
not fair, however, to exclude all three or four Majors from
collective bargaining by designating an entire rank as second-in-
command.

Finally, the City raises an objection in its post hearing
brief, which was not raised at the hearing.
clause in Conn. Gen. Stat. S7-471(l),

It claims that a
which states that "No

election shall be directed by the board during the term of a
written collective bargaining agreement, except for good cause.",
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makes the election untimely and therefore the Board should
dismiss the petitions. Although the Union was not given an
opportunity to address this issue, we will deal with it briefly.

In Town of WestpOrt, Decision No. 1165 (1977),  we held that
an agreement between the parties for exclusion or inclusion of an
employee's classification was subject to modification at any
appropriate time. In other words, petitions for modifications
unlike petitions for designation or decertification  did not fall
within the parameters of the contract bar rule. In East Hartford
Board of Education, Decision No. 1980 (1987),  we modified that
ruling to the extent that where the parties have agreed by
contract upon the question of coverage of a position within a
bargaining unit, the parties are bound by that agreement unless
the agreement violates a preemptory policy of the Act (e.g.
including supervisors in an non-supervisory unit) or where there
has been a significant change in circumstances since the
agreement was made. Since the petitioners in the present case
were not parties to'the agreement our holding in East Hartford,
supra, is not applicable. Thus,
Westport, supra,

adhering to the holding in
we find that the petitions here were timely

filed and that all of the petitioners should be included in the
police unit currently represented by Local 530, Council 15,
AFSCME, AFL-CIO.

MODIFICATION OF UNIT

By virtue of and pursuant to the powers vested in the
Connecticut State Board of Labor Relations by the Municipal
Employee Relations Act, it is hereby

Decided and Determined, that the existing police unit in the
City of New Haven currently represented by Local 530, Council 15,
AFSCME, AFL-CIO, is hereby expanded to include the rank of Major.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

By s/Patricia V. Low
Patricia V. Low, Chairman

s/Susan Meredith
Susan Meredith

s/John C. Brittain
John C. Brittain
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TO:

John C. Daniels, Mayor
City of New Haven
200 Orange Street
New Haven, Ct. 06510

Robert D'Amato, Dir. of Labor Relations
City of New Haven
200 Orange Street
New Haven, Ct. 06510

Susan G. Nelson, Attorney
Local 530, Council 15, AFSCME, AFL-CIO
501 Saw Mill Road, P.O. Box 201
West Haven, Ct. 06516-0201

Lou Cavalier, President, Local 530
501 Saw Mill Road
West Haven, Ct. 06516-0201
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